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| COMMONWEALTH OF MASSACHUSETTS
ESSEX,ss. = ' - ’ SUPERIOR COURT

MEDICO 140 LLC, -

Plaintiff |

| B : . .
Yo a0
TOWN OF ANDOVER, and ELIZABETH OLTMAN, - '
CAROL McDONOUGH, LISA RECHISKY, KATHY
FAULK, ELLEN KELLER, MICHAEL NOVARIA,
DAVID GUERETTE DANIEL LOPEZ, and RALPH
ARABIAN, as they are members of the ZONING
BOARD OF APPE“ALS OF ANDOVER,
i

Defendants ;i
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fl COMPLA]N T AND JURY DEMAND
'|

" Plaintiff, Medlco 140 LLC (“Plalntlff’ or “Medlco”), by and through its under51gned
counsel, by way of ¢ Complamt against Defendants, the Town of Andover (“Town or Andover”)
and the Andover Zonmg Board of Appeals (the “ZBA”), alleges as follows:

h

L PARTIES ' ;;

1. Plamtlff Medlco 140.LLC is a Massachusetts limited hablhty corporation w1th a
principal ofﬁce located at 335 Middlesex Avenue, Unit 7, Wllmmgton Massachusetts.
u
. 2. The Town of Andover~1s a municipal ,corporatlon in the Commonwealth of
Massachusetts with a principal office located at 36 Bartlett Street, Andover, MA 01810.

3, D_efendaht, Elizabeth Olﬁnan,’ is an individual residing-at 24 Bradley Road, Andover,
MA, and was at all tlimes material hereto the Chairperson of the ZBA.
| : - .
4, Defendajlflt, CaroluMcDonough, is an individual residing at S Comanche Place,
Andover, MA, and was at all times material hereto a member of the ZBA.
S, Defendaxilt,‘ Lisa Rechisky, is an individual residiﬁg at 3 Stinson Road, Andovef, MA,
' . | . ‘
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and was at all times material hereto a member of the ZBA;

6. Defendant, Kathy Faulk, is an individual residing at 20 Mulrﬁeld Circle, Andover
MA, and was at all times material hereto a member of the ZBA

7. Defendant Ellen Keller, is an md1v1dual residing at 39 Banmster Road, Andover
MA, and was at all times material hereto a member of the ZBA.

8. Defendant, Michael Novaria, is an individnal residing at 20 Bluebérry’ Hill Road,

:Andover, MA, and was at all times material hereto a member of the ZBA.

9. Defendant, David Guerette, is an individual residing at 33 Boston Road, Andover,
MA, and was at all times material hereto a member of the ZBA.

10. Defendant, Daniel Lopez, is an individual residing at 17 Wlldwood Road, Andover
MA, and was at all times material hereto 2 member of the ZBA. ,

<A1, Defendant Ralph Arabian, is an 1nd1v1duat res1dmg at 34 Linwood Street Andover,

'MA and was at all t1mes materlal hereto a member of the ZBA

Il FACTS

12. Drug and alceholabuse is wreaking havoc on public health and safety in communities
across the United States, with more than 64,000 lives lost to drug overdoses in 2016 alone.1 In
an effort to recognize and combat this growing epidemic, on March 10, 2016, the United States
Senate passed the Comprehensive Addiction and Recovery Act of 2016, which documented the
abuse of heroin and prescription opioid painkillers as having “a devastating effect on public
health and safety in communities across the United States,” with the number of drug overdose
deaths now surpassing the number of traffic accident deaths: ' '

According to the Centers for Disease Control and Prevention, drug overdose deaths now
© ‘surpass traffic accidents in the number of deaths caused by injury in the United States. In ™
2014, an average of more than 120 people in the United States died from drug overdoses

1 Drug Overdose Deaths mthe United States, 1999-2016. No. 294, Natlonal Center for Health Statistics, U.S. Centers
for Disease Control and Prevention, December, 2017. :
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every day. |

Comprehensive Addiction and Recovery Act of 2016, S.524, 114t Cong., § 2.
13. The overdose death rate in Massachusetts is more than two times the national
average.2 '
ey 14. In the year 2021, oprold-related overdose deaths in Massachusetts were 2,281 people
'up from 547 in 2010, - Of those 2,281 people who died from oprold-related drug overdose, 288
were residents of Essex County, up from 49 deaths in 2010.3

15. Medrco,,?.s mission is to prov1de a nelghborhood-based detox and recovery facility for
patients suffering from drug and alcohol addiction.

1.6 To fulﬁil that mission, Medico acquired a property in Andover-located at 140
- Haverhill Street, being Assessor’s Map 18, Lot 104A (the “Subject Property”) within the
‘Town’s Office Park D1str1ct (“or D1stnct”)

17. Atthe t'irne Medico purchased the Subject Property, a “medical center or clinic” was
- an allowed use in the OP District and was defined as “A building designed and used for the
dlagn031s and treatment of human patients that does not include overmght care facilities.”
18. Medrco planned to operate on the Subject Property a 64 bed “detox” facility (“the
Facility”) dedlcated ‘to treating drug and alcohol abuse, and licensed by the Massachusetts
' Department of Pubhc Health. The proposed Facility was a new 39,000 square foot building.

19. Under the Andover Zoning Bylaw, a medrcal center or clinic” requires 1 parkmg
" space per each 200 square feet of net ﬂoor area and 4 parkmg spaces for each doctor or dentist.

20. On July 7 2022 Medico filed for a variance from Andover Zoning Bylaw Article
V111, Section 10.0 (medlcallchmc) and sections 4.1.4.3.b, 5.1.5.2.d, and 5.1.4(G.9) (the
“Variance”). This was to seek relief as a “reasonable accommodation” from, respectively: 1) the
definition of medlcal center or clinic which does not include overnight care; 2) the 300 setback
from existing bulldlngs 3) parking circulation; and 4) a reduction of the requlred number of
parkmg spaces.

i
|
I

d

i

i

il
:

2 According to the Natronal Institute on Drug Abuse, the national rate of deaths due to drug overdose i in 2016 was
13.3 persons per 100,000, while in Massachusetts it was 29.7 persons per 100,000.

3 Mass. Department of Pubhc Health; https://wwww.mass. gov/doc/oplord-related—overdose deaths—by—county—A
december-2022/download
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21. A public hearing was held on August 4, 2022. At the conclusion, the hearing was .
continued to September 1, 2022 and the ZBA requested an opinion from Town Counsel on the
“reasonable accommodation” argument and an update 6n the appeal of Z-21-93 (an earlier ZBA _
matter grantmg relief to the Plamtlff) , f

- 22, Town Counsel prov1ded an opinion to the ZBA that the reasonable accommodatlon
sought by Medico could be granted.

. 23. -Due to scheduling, the ZBA continued the September 1, 2022 pubhc hearmg to
October 6, 2022 and at the request of Medico to November 3, 2022. '

24. By letter dated October 25, 2022 and at the November 3, 2022 pubiic hearing,
‘Medico withdrew the variance with regard to Sections 4.1.4.3.b (300” setback)-and 10.0
(overnight care) as these were previously granted by the ZBA and conﬁrmatory relief was no
longer required glven the status of the law. .

25 . By decision dated December 13, 2022, the ZBA granted the relief from Section
5.1.5.2.d (parking circulation) and denied the relief from Section 5.1.4(C.9) (a reduction in
required parking) (the “December 13, 2022 Decision”). A true and accurate copy of the
December 13, 2022 Decision, which is the subject of this appeal, is attached hereto as Exhibit A.

S 26. A “Technical Amendment” to the December 13, 2022 Decision was circulated on
December 14, 2022. A true and accurate copy ‘of the Technical Amendment is attached hereto
as Exhibit B. . : .

27 Prior to and as part of the Vanance Medico sought from the Town of Andover as a
" reasonable accommodation pursuant to the Americans with Disabilities Act (“ADA”), the Fair
Housing Amendments Act (“FHAA”), the Rehabilitation Act, and State Law, relief from the
Town’s Bylaws, as set forth supra. A true and accurate copy of Attorney Bobrowski’s letters
dated June 7, 2021, August 29, 2022 and October 25, 2022 are attached hereto as Exhibit B. A
and true and accurate copy, of an Apnl 11, 2022 “PrOJect Summary is attached hereto as Exh1b1t
- C. :

28. Although the vote in the December 13, 2022 Decision to approye a reduction in
required parking ‘was 3-2 in favor of approving, a 4-1 maJorrty was required to pass a “variance” _
under the Town’s Bylaw. .

29. The stated reasoning for the ZBA members voting against the requested reduction in
- required parking was, “[a] disbelief in the data presented by the Applicant regarding the number
of parking spaces required to support the facility, which they believe could cause a public hazard
on the adjacent street system and property owners due to overflowed parked vehicles.

4
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Subsequent police calls to address any off-s1te parking would be a detrimental admmlstratlve and
financial burden to the Town.”

30. No data studles or factual ev1dence was presented to refute or counter Medrco s
presentation of the parkmg demand for the proposed Fac111ty
-31. The proposed Facﬂrty has a reduced parking demand as ‘compared to a medical
office or clinic, as patients stay overnight in “detox,” whereas a typical medical office or clinic

o providing day treatment may see multiple patients per hour and have numerous patients waiting

to be seen, thus requiring more parking capacity. The parkmg demands of the proposed Facﬂlty
is more like that of d hospital, that has overnight stays and less daily/hourly turnover.

'Andover’s Bylaws only require 1 parking space per every 2 beds and 1 for each employee fora

hospital. If considered a hospital for purposes of parking demand, the Facility would only need
32 parking spaces for “beds”‘ and 1 for each employee, much less- than the 87 proposed spaces for -
the F a01hty ' :

32. By demsron dated July 12, 2022, the Andover Planmng Board stated in part
“IMedico] has submitted a Ttaffic Impact and Access Study prepared by Bayside Engmeermg
dated Ji anuary 19,2022. The _report was peer reviewed by Environmental Partners. . . Both the
traffic peer reviewer and the Andover Public Safety Officer agree that the estimated traffic to be

generated by the acute treatment facility and the clinical stabilization facility is substantially
lower than the traffic generated from Doctors Park I as a fully-occupied medical office building;

". .. The'applicant has submitted a letter requesting the Board to grant a reasonable

accommodation as outlined in their request dated April 11, 2022. . . The applicant has agreed a
variance is needed for relief from the zoning bylaw parking requirements for a medical clinic. -
The Board makes a ﬁnding that the traffic flow and safety including parking and loading have
been reviewed by experts and have no concerns with the traffic to be generated by this use and

- the: parking is adequate for the use;” Thus, the Andover Planning Board agreed that the proposed

reduction in. requlred parkmg was approprlate but such needed to be approved by the ZBA

133, “The reasonable accommodatron sought in the form ofa reductlon from parking

. requirements unposed by the Town’s Bylaws, was reasonable and necessary to provide access to

much needed treatmient and long-term overnight-detox beds for individuals-in recovery from

] substance use who are considered disabled under State and Federal law.

~ 34. The proposed parking for the Facility is more parking than would be required for a
hospital, if a hOSpital were proposed for this site. Thus Medico, as a provider of services and/or
housing to individuals in recovery from substance use, is being denied the ability to provide the
same level and access to services that would be allowed for those suffering from other illnesses

‘that require overnight care at a typical ‘hospital,” as a result of the Town’s imposition of -

excessive parking requirements upon a facility dedicated to substance use.

S :
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35. The reasoning provided by the two members of the ZBA voting against the
requested accommodation is pretext, as there has been public opposition to the Facility in this

‘neighborhood because of the d1sab111ty of the' 1nd1v1duals to be treated and unfounded fear and
" prejudice.

36." Medico is suffering carrying costs, business losses, lost profits, legal fees,.
professional fees, and damages as a result of not being able to move forward with its plan to
open the Facility. The individuals Medico intends to treat and provide detox beds to are
suffering from the wrongful denial of access to this much needed F acility. -

37. As aresult of the wrongdoing alleged herein, Medico seeks compensatory damages,

‘punitive damages injunctive relief, and attorneys’ fees and costs, and asserts claims under 42

U.S.C. § 12132 (the “Americans with Disabilities Act” or “ADA”), 42 U.S.C. § 3601 (the “Fair
Housing Amendments Act” or “FHAA”), 29 U.S.C. § 791 (the “Rehabilitation Act”), the Zoning
Act’s anti-discrimination provision in G.L. c. 40A, Section 3, the Massachusetts anti-
discrimination act, G.L. ¢. 151B, and review under G.L. c. 40A, Section 17. ’

II. CLAIMS FOR RELIEF

COUNT 1:
.VIOLATION OF THE ADA

38. Paragraphs 1 through 37 above are mcorporated by reference, as 1f fully set forth

herein.

39. The American with Disabilities Act (the “ADA”) provides that no qualiﬁed
individual with a disability shall, by reason of such disability, be excluded from participation in
or be denied the benefits of the service, program, or activity of a public entity, or be subjected to
discrimination by any such entity. The ADA makes it unlawful for a public entity, in determining
the site or location of a fagility, to make selections that have the purpose or effect of excluding -

individuals with disabilities from, denying them the benefits of, or otherwise subJ ecting them to
discrimination. 28 C.F.R. § 35.130(b)(4). -

40. Medlco s patlents will be qualified persons under the ADA with d1sab1ht1es that
substantially impair one or more major life activities.

41. The first criterion for admission to any part of the Facility is that patients be -
diagnosed as suffering from drug or alcohol addiction, and participate or agree to participate in
substance abuse treatment. :

42. For an individual to be eligible for inpatient care at the Facility, Medico’s medical

6
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personnel must determine that the patient is suffermg from drug or alcohol addlctlon tosucha
degree that they are unable to care for themselves.

43. While being treated at the Facility, Medico’s patients will not be illegally using

~ controlled substances. As a result, its patients are “qualified persons with disabilities™ within the

meaning of the ADA 42 U.S.C. § 12102(2) and 28 C.E.R. § 35.104.

44 The Defendants are qualifying pubhc entities w1th1n the meaning of the ADA. 42

US.C. § 12131(1)(A):

45. Section 12132 of the ADA constitutes a general prohibition against discrimination
on the basis of disability by public entities. Federal law declares that discrimination is prohibited
in failing to provide a reasonable accommodation or in effectuating discriminatory goals of
others, or those of a municipality, through the use of or imposition of rules, laws or zoning,
whether legal or otherwise, if done with discriminatory animus or without animus if done in a
way that effectuates the discriminatory goals of others.

46. Medlco is associated with and/or prov1des services to dlsabled 1nd1v1dua1s protected
under the ADA.

_ 47 l‘he Defendants have violated, and are continuing to violate the ADA, by, inter
alia: (i) refusing to provide feasonable accommodations to disabled individuals or those that

- provide services to them (i.e. the Plaintiff); (iii) allowing prejudice against disabled individuals

to dictate the outcome of zoning decisions and hearings; and (iii) dlscrumnatmg against disabled
individuals or those prov1d1ng services to them (i.e. the Plamtlff)

WHEREFORE, Medico demands Judgment in its favor and against the Defendants,
jointly and severally, and requests that the Court grant the following relief: _
(1) Declaratory relief stating that the Defendants’ discriminatory zoning decisions and improper
denial of Medico’s variance application constituted violations of the ADA, and that Medico and
its patients are entitled to reasonable accommodations with respect to the requested reductlon in

. parking to 87 spots to facilitate the construction and operation of the Facility as planned,
* (2) Preliminary and permanent injunctive rehef permitting Medlco s proposed reduction in

parkxﬁg for the Facility to 87 spots;

(3) *Compensatory damages;

(4) Puritive damages; -

(5) - Attorneys’ fees and costs; and »

(6) Such other and further relief as the Court deems necessary and appropnate

k COUNT 2: |
VIOLATION OF THE FHAA

~ 48. Paragraphs 1 through 47 above are incorporated by reference, as if fully set forth.
herein. ' : o ‘
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49. The Fair Housing Amendments Act, 42 U.S.C. § 3601, et seq., (the “FHAA™)

. guarantees fair housing to handlcapped 1nd1v1dua1s

50. Under the FHAA, the term “handrcap ‘means, with respecttoa person a phy_sical

- or mental impairment which substantially limits one or more of such pérson’s major life

activities, a record of such impairment, or being regarded as having such an impairment.” 42
U.S.C. § 3602(h). The term.“physical or mental impairment” includes “alcoholism” and “drug

-addiction (other than addiction caused by current, illegal use ofa controlled substance) 724

CFR §100201

S1. Medlco $ prospectlve patients are qualified md1v1dua1s with disabilities w1thm the
meanmg of 42 US.C. § 12101

52, Under the FHAA it is unlawful to dlscrlmmate against or otherw15e make
unavailable or deny a dwelling to any buyer or renter because of a handicap of that buyer, renter,
or person residing in or intending to reside in that dwelling after it is sold, rented, or made

.available. 42 U.S.C. § 3604(H)(1). Municipalities are requiréd to make reasonable

accommodations with respect to zonmg to provide equal access to dwelhngs for disabled "
individuals. '

53. Medico’s residential ireatment space and beds w1th1n the Fac111ty qualifies as a-

: dwellmg under the FHAA.

54. The Defendants have violated, and are continuing to violate the FHAA, by, inter
alia: (i) refusing to provide reasonable accommodations to disabled individuals or those that
provide services to them; (iii) allowmg prejudice against disabled individuals to dictate the-

. outcome of zoning decisions and hearings; and (iii) discriminating agamst dlsabled individuals or

those providing services to them

WHEREFORE, Medico demands Judgment in its_favor and agamst the Defendants,

| jointly and severally, and requests that the Court grant the following relief:

(1) Declaratory relief stating that the Defendants’ discriminatory zoning demsrons and improper
denial of Medico’s variance application constituted violations of the FHAA, and that Medico and

- its patients are entitled to reasonable accommodations with respect to the reCIuested reduction in

parking to 87 spots to facilitate the construction and operation of the Facility as planned,
(2). Preliminary and permanent injunctive relief permlttrng Medico’s proposed reductron in

"parking for the Facility to 87 spots;

(3) Compensatory damages;

(4) Punitive damages;

(5) Attorneys’ fees and costs; and :

(6) Such other and further rel1ef as the Court deems necessary and appropnate
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' 4 COUNT 3: .
VIOLATION OF THE REHABILITATION ACT OF 1973

- 55. Paragraphs 1 through 54 above are incorporated by reference, as if fully set forth
herein. p : . o S

56. The Rehabilitation Act, 29 U.S.C. § 791 et seq., provides that no qualified
individual with a disability shall, solely by reason of her or his disability, be excluded from

" participation in or be denied the benefits of or be subjected to discrimination under any program

or activity receiving federal ﬁnanc1a1 assistance. 29 U.S.C. § 794(a).

57. The Town of. Andover receives federal ﬁnan01a1 assistance, including through
federal grant programs such as the Community Development Block Grant program, whrch is
funded by the U.S. Departrnent of Housing and Urban Development.

58. Section 508 of the Rehabilitation Act defines “program or activity” as “all of the
operations” of specific entitiés, including “a department, agency, special purpose district, or
other instrumentality of a State or of a local government.” 29 U.S.C. § T94(b)(1)(A).

59. Zoning; declslons by a municipality are normal functlons of a governmental entity
and thus are covered by the Rehablhtatlon Act. :

60. Medxco s patrents are- quahﬁed persons under the Rehablhtatlon Act w1th
dlsablhtres that substantlally impair one or more ma)or life activities.

61. “The first cnterlon for admission to any part of the F ac111ty is that patlents be

.diagnosed as suffering from drug or alcohol addiction, and part1c1pate or agree to pamclpate in
: substance abuse treatment. .

I

62. Foran 1nd1v1dua1 to be e11g1b1e for inpatient care at the Facility, Medico’s medical

~ personnel must determine that the patient is suffering from drug or alcohol addiction to such a

degree that they are unable to care for themselves.

63 While at the Facﬂlty, Medico’s patlents aré not illegally using controlled
substances. As a result, its patients are “qualified persons with dxsablhtles within the meaning of
the Rehablhtatlon Act 29 U. S C § 706(8)(C)(11)(II)

~64. The ZBA isa quahfylng public entity w1th1n the meaning of the Rehabilitation

: Act.

65 Sectlon 508 of the Rehabilitation Act constitutes a general proh1b1t10n agamst
discrimination on the basis of disability by pubhc entities. X

.-66. The Defendants have violated; and are continuing to violate the Rehabilitation Act
by, inter alia: (i) refusmg to provide reasonable accommodations to disabled individuals

' 9
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or those that provide services to them; (iii) allowing prejudice against disabled individuals to
dictate the outcome of zoning decisions and hearings; and (iii) d1scr1m1nat1ng against disabled
individuals or those providing services to them.

WHEREFORE, Medico demands judgment in its favor and against the Defendants,
jointly and severally, and requests that the Court grant the following relief:
(1) . Declaratory relief stating that the Defendants’ discriminatory zoning decisions and improper .
denial of Médico’s variance application constituted violations of the Rehabilitaton Act, and that
Medico and its patients are entitled to reasonable accommodations with respect to the requested .
reduction in parking to 87 spots to facilitate the constructlon and operation of the Facility as
planned;
(2) Preliminary and permanent injunctive relief perrmttmg Medico’s proposed reduction in
parking for the Facility to 87 spots;

- (3) Compensatory damages;

(4) Punitive damages;
(5) Attorneys’ fees and costs; and
(6) Such other and further relief as the Court deems necessary and approprlate

‘ : - COUNT 4 : )
VIOLATION OF STATE LAW - G.L. c. 40A, SECTION 17

67. Paragraphs 1 through 66 above are mcorporated’ by referenc.e, as if fully set forth
herein. - ‘ -~ ‘ :

. 68. As detalled above the ZBA was wrong as a matter of law, palpably abused its
discretionary authority and acted in an arbitrary and capricious manner when it denied Medico’s
request for a reasonable accommodation with respect to a reduction in requrred parking through
1ts variance apphcatron

69.. GL.c 40A s. 17 states that “[a]ny person aggneved by a decision of the board of
appeals or any special permit granting authority” may appeal to a court of competent jurisdiction.
In such appeal “[t]he court shall hear all evidence pertinent to the authonty of the board or
special permit granting authority and determine the facts, and, upon the facts as so determined,
annul such decision if found to exceed the authority of such board or special permit granting

~authority or make such other decree as justice and equity may require.”

70. The ZBA’s Decision was arbitrary and capricious and ignored the uncontroverted -
evidence that the proposed parking was adequate given the proposed use and was reasonable and
necessary to provide access to much needed treatment facilities for those in recovery and/or
secking treatment for substance use. The ZBA'’s findings ignore the uncontroverted evidence
establishing that the proposed parking was adequate for the Facility. The Decision exceeds the
authority of the ZBA and should be annulled

10
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" herein.

L
; .
WHEREFORE, Medico derhands judgment in its favor and against the Defendants,
jointly and severally, and requests that the Court grant the following relief:
(l) Declaratory rehef stating that the ZBA’s actions were arbitrary, caprrc1ous unreasonable, and
in violation of the Zonmg Act and the local Zoning By-laws;

(2) Entry of an Order annulling and/or overturning the ZBA’s demal of Medlco s variance
application with respect to parking; :

-(3) Preliminary and permanent injunctive relief permitting Medico’s construction and operatlon

of the Facility as planned with respect to reduced parking;. -
(4) Compensatory damages;

. (5) Punitive damages;

(6) Attorneys’ fees and costs; and .
(7) Such other and further relief as the Court deems necessary and appropriate. .

i ' COUNT 5
VIOLATION OF STATE LAW — G.L. c. 404, Section 3

71. Paragraphs 1 through 70 above are mcorporated by reference, as if fully set forth

72. The ZBA violated the provisions of G.L. c. 40A, s. 3, which states, in pertinent part:
Notwithstanding any general or special law to the contrary, local land use and health and
safety laws, regulat1ons practices, ordinances, by-laws and decisions of a city or town
shall not d1scr1m1nate against a disabled person. Imposition of health and safety laws or -
land-use requu'ements on congregate living arrangements among non-related persons
with disabilities that are not imposed on families and groups of similar size or other
unrelated peisons shall constitute discrimination. The provisions of this paragraph shall

~ apply to every city or town, including, but not hrmted to the city of Boston and the crty of
- Cambridge. * , .
I

73. The ZBA’s 1mposrt1on of parkmg requrrements for the Faclllty are more Onerous

. and treat differently’ lthose in recovery from substance use from those suffermg from other

illnesses that may re'qulre general hospitalization and therefore the ZBA’s zoning laws have the
effect of preventing ,the construction and operation of facilities (such as that proposed) with the.
same access that would be available to those rieeding overmght care who are not specifically
suffering from substance use issues.

WHEREFORE Medico demands judgment in its favor and against the Defendants,
jointly and severally, and requests that the Court grant the following relief:

(1) Declaratory rehef stating that the Board’s actions were arbitrary, capricious,

unreasonable, and i 1n violation of G.L. c. 40A, s. 3;

(2) Entry of an Order overturning the Board’s demal of Medico’s variance app11cat1on
(3) Preliminary and permanent injunctive relief permitting Medico’s construction and
operation of the Fac111ty as planned with a reductlon in parkmg under the zoning; .

(C)] Compensatory damages

11
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(5) Punitive damages;

" (6) Attorneys’ fees and costs; and-

(7)-Such other and further relief as the Court deems necessai'y and appropriate.

o COUNT 6 .
VIOLATION OF MASSACHUSETTS LAW AGAINST DISCRIMINATION
: G.L. c. 151B et seq:

74, Paragraphs 1 through 73 above are mcorporated by reference, as if fully set forth
herem

75. G.L.c. 151B, s. 4 makes it unlawful “[f]or any person to directly or indirectly
induce, attempt to induce, prevent, or attempt to prevent the sale, purchase, or rental of any
dwelling or dwellings by: (a) implicit or explicit representations regarding the entry or
prospective entry into the neighborhood of a person or persons of a particular age, race, color,
religion, sex, gender identity, national or ethnic origin, or economic level or a handicapped

* person, or a person having a child, or implicit or explicit representations regarding the effects or

consequences of any such entry or prospective entry...”

-76.  All political subdivisions of the Commonwealth are “,persons”‘.for' the purposes of

" Chapter 151B. See Section 1.

77. G.L.c. 151B, s. 1 defines the term "handicap” to mean “(a) a physical or mental
impairment which substantially limits one or more major life activities of a person; (b) a record
of having such impairment; or (c) being regarded as having such impairment, but such term shall
not include current, illegal use of a controlled substance as defined in section one of chapter
ninety-four C.”

78. The ZBA v1olated Medlco s nghts and violated Chapter 151B by denylng Medico’s
variance application in contraventlon of Chapter 40A and the local Zomng By-law, and GL.c
40A s. 3.~

. 79. The ZBA has exercised 1ts powers to regulate land use in a way that
discriminates against disabled persons without justification ; or cause by preventing development

.of a Facility that is necessary for their treatment and rehab111tat10n

80. The ZBA’s conduct was arbitrary, capnclous unreasonable malxclous and
in bad falth and shocks the consc:lence .

'81. The ZBA’s wrongful actions prohibit Medico from providing access to a residential _

- treatment facility on a property where it should be permitted to operate, an action that is

discriminatory on its face against persons with disabilities, a discrete and insular minority that
faces restrictions and limitations and has been subjected to a history of purposeful unequal
treatment.

12




Date Filed 12/29/2022 3:08 PM
Superior Court - Essex

Docket Number

82. The ZBA’s v101at10n of GL.c. 40A Sectlon 3 constrtutes discrimination and
therefore is a v101at1(|)n of G. L.c. 151B.
|
83. Because of the ZBA’s denial of Medico’s variance application and request for
reasonable accommodatlon Medico has expended significant time and financial resources, has

lost the opportunity | to timely conduct therr busmess and provide a much-needed service, and is
‘Incurring substant1a1I damages.

WHEREFORE Medico demands _]udgment in its favor and agamst the Defendants )
jointly and severally, and requests that the Court grant the following relief:
(1) Declaratory rehef stating that the ZBA’s actions were arbitrary, capricious, unreasonable, and

- in violation of Chapter 151B;
- (2) Entry of an Order overturning the Board’s improper demal of Medlco s-variance apphcatlon

and/or request for reasonable accommodation;

(3) Preliminary and ; permanent injunctive relief permitting Medlco s construction and
operation of the Fac111ty as planned with reduced parking;

(4) Compensatory damages ' * '

(5) Punitive damages .

(6) Attorneys’ fees and costs; and

(7) Such other and further relief as the Court deems necessary and appropnate

Plaintiff demands a tnal by jury. ;

Dated: December 29, 2022.

Plaintiff, by counsel| -
: |

i

/s/Andrew J. Tine :‘

Andrew J. Tine (BBO#633639)

" 18 Maple Avenue, Sulte 267

Barrington; RI 0280{6 o .
(401)396-9002—Tel. ~ - | o0
atine(@tinelaw.com : ‘ » ' '

i A .13
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DECISION OF THE
ZONING BOARD OF APPEALS

'ANDOVER, MASSACHUSETTS

A TRUE COPY

BITEST ﬂﬁ‘ St

Town Clexk

(Spece above reserved for Registry-of Deeds)

Decision: Number: Z-22-76
Date Applicatijdn Filed: ‘July 7, 2022

Applicant: Medico [40LLC ,
355 Middlesex Avenue, Suite 7
Wilmington, MA 01876 .

Premises Affected:  Land at 140 Haverhill Street
Located in Zoning District OP
Town Assessor's Map 18, Lot 104A

Owner of Record: Medicol40 LLC -
355 M1ddlesex Avenue, Suite 7
Wllmmgton, MA 01887

Massacnusetts General Laws

vote in favor of granting the variance

D;ate_ of Decision: December 13,2022

" (Space-below reserved for Town Clerk)

DOLER TDUN LLEQ%J
IE;*I?D anz*? DEG L3 a3

Essex. North Registry of Deeds Book 16214, Page 202-228

Relief Requested: Vanance in the form of reasonable accommodatxon from the requuements of Article

Public Notice: Notice pubhshed in the Andover Townsman on J uly 21 and 28, 2022, and notice sent
: by'mail, postage prepajd, to all interested parties‘pursuant to the provxslons of
 Public Hearing(s) held: August 4, 2022, September 1, 2022, November 3, 2022
Decision of the Board: Variance from tlie requirements of Asticle VIIL, §4.1.4.3.b, and 10.0 WITHDRAWN;

ST Variance;from the requirement of Asticle VIII, §5:1,5.2.d, GRANTED;
' - Varianice fromi the tequiremnent of Article VIIL, §5.1 4(C 9) Deemed DENIED by a3-2

Members participating: Oltman, McDonough, Faulk, Novaria, Arabian
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‘L. FACTS PRESENTED AT THE PUBLIC HEARING

A pubhc hearmg was held in Conference Room A, 3% Floor, Town' Ofﬁces 36 Bartlet Street Andover MA on
‘Thursday, August 4; 2022 on the petition of Medico 140 LL.C for variances in the form of reasonable .
accommeodation from the: requirements of Article VIII, §10.0 (Medical/Clinic), §4.1:4.3b; §5.1.5:2:d, and
§5.1 4(C 9) to operate-a medical center /' chmc with overmght care. Present were: Elizabeth Oltman, Chait; Carol
McDonough, Clerk; Kathy Faulk, Lisa Rechisky and Ellen Keller, Members; and Michael Novaria and Ralph
Arabian, Associaté Meénibers. Due to a personal . confhct for member Keller, the Chair demgnated Assocmte
Membér Novaria to sit in their place.

Attorney Mark Bobrowskl addressed the Board on behalf of the Applicant. The subject property i is 1ocated at the
intersection of Haverhill Street and High Street, ona portxon of the current “Doctors Pack I”. The building is only
partially occupied at this time. The Applicant is-proposing:to remove the Doctors Park I building and replace it

'with two:tiew buildings, orie an outpatient addiction treatment clinic atid one an addiction detoxification facility, -

requiring overnight.care. Zoning By-law relief was:granted under Z-21-93 for Section 4.1.4.3.b, requiring a 300~

foot setbéck from existing residential. dwellings for nonsresidential structures in an ‘Office Park District; Section

5.1.52b, requn:mg a fwe-foot setback of parking areas from property lines; and Section 10.1 definition of a
medtcal center or clini¢” which specifically does not include overnight care facilities.

Since the granting of the prior relief, the-Applicant sought.and was granted a Special Permit for a Major Non-
Residential Project by the Andover Planning Board. - As a result of that Special Permit, the Applicant is required
to come back before the Zoning Board for rehef from Section 5.1.5.2.d, requiring: each parking area to provide “a
‘circulation system within the lot so that-all vehicles may exit from and enter into the adjacent street or way by

being driven in a forward directionand no vehicle shall be rcqulred to enter or leave by backmg,” and Section .

5.1.4(C.9) o reduce the number of parking spaces provided on the site. The - Applicant reapplied for the Variances -
from Sectioni'4.1.4.3.b and Section 10’s definition of medical center / clinic strictly to defend against. p0381b1e
claims that the previous: application was not property noticed. The previously granted Varmnce from Section
5.1.5.3.2.b for the patking setback is no-longer required.

. Ken Cram, PE, of Bayside Engmeenng, presented the resiilts of the Traffic Impact and Access Study. prepared :
~for the Planning Board, The traffic. stady was. peet reviewed by the Town’s consultant, Environmental
\ Consultants, and both engineers agree that the proposed development will not have a significant impact on the -
1 adjacent street'system, and that the parking supply proposed will meet the anticipated demand’ for the buildings
‘without spﬂlover into the adjdcent Doctors Park II.

Attorney Thomas Flannagan represented an abutter within Doctors Park I1. He stated that any grantmg of rehef '
_from the By-Law must meet the Variance justification requitements pertaining to the soil conditions, shape or

- 'topography of the land or structures of the lot. He argued that the reasonable accommodation argument does.not
-apply in thi§ situation and the reduction in the number of parking spaces will have & derogatory imipact on the
adjacentproperties. ‘Many residents from the adjacent neighborheod along Haverhill Street and High Street spoke
against the application, stating reasons of safety; incréase in crime rate, parking, and traffic concerns.

Attormey Bobrowski mdlcated that the variance. requirements. are met as the Apphcant would face a financial
‘hardship in attempting to rehabilitate the existing building to be fiinctional, and that the proposed usés 'will riot be
derogatory to the neighborhood. Attorney Bobrowski indicated that the variances could also be granted. .as a
“reasonable accommodation™ for the addiction. treatrhent center as persons: recovering from addiction aie

-7-
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protected by Federal and Stite statute, incliding the Americans with Disabilities Act, the Faxr Housmg
Amendmerits Act, and the Rehablhtatton Act; and the’ Zoning Act’s artt1~dtscnrmnat10n provrsron inMGL.Chapter -
40A, Section 3. ; < _

'I‘he Board requested an opmron from Town Counsel on the easondble: accommedatto argument and for-an
‘update .on the appeal of Z-21-93 The Board thien voted to- continve the application to the September 1, 2022
_meetmg : :I y

YA cotitinued hearmg was held i The Hall, 2'“’ Floor, Memertal Hall Ltbrary, 2 Notth Main Street Andaver MA,
‘on Thursday, September 1 2022. Present and eligible to hear the application were: Elizabeth Oltman, Chair;
Carol McDonough,. Clerk and Kathy Faulk, Members; and Michael Novaria and Ralph Arabian, Associate

. Members. David Guerette Associate Member was appomted as an Alternate for the: appltcatton as he signed a
ﬁMullen Rule Agreement for the August meeting,

. The, Boatd had recerved a Memo of Law from Towsi Couisel, Attomey Tom Utbelis, dated May 17, 2022,
indicating that'the Board may grant. thezonmg relief as a “reasonable accommodation” for thie addiction treatment
center. Attorney Bobrowski eiterated the zoning relief requested. Members of the: pubhc and Attorney Thomas
Flannagan spoke-again: agamst the application. Through:the discussion the Board. identified: several conditions:of
any approval, including that the buildings would notbe a “methadone clinic” "open to: the general public; no sirens

. will be'used by emergency vehicles droppmg off patients; no outddor activities-will be held, no nighttime lights
will becused, patients leavmg the prograrn agaifist medical advice will be escorted by staff and the Aridover Police
Department will be called if no offier ride can be- arranged, -and two radar-feedback signs will be purchased for
the purpose of installation’ to reduce traffic speeds. Any appropriate coniditions from the Plannmg Boatd decision

~ will also be incorporated. | [ :

- Town Counsel was unable to. be present af the September 1, 2022 meeting and a meeting with the Land Court
Judge 'was scheduled: in September for the appeal of ' Z-21-93. Thersfore; the Board voted to. continue. the

" application to the October 6,'2022! meeting, The. Apphcant requested a.continuarice. to the November 3 2022
meeting and granted the Board an extensron of time. ,

A continuéd hearirig was held in The Hall, 2 Floor, Menorial Hall Lrbrary, 2 North Main: Street Andover MA,
on Thursday, November 3 2022 Present and eligible to hear the application were: Eliz zabeth Oltman, Chair;
. Carol: McDonough, Clerh and Kathy Faulk, Membets; and Michael: Novaria and’ Ralpn Arabian, Assoerate.
Members. Davxd Guerette, Associate Member was' appomted as an Alternate.

Attorney Bobrowski mdtcated that a new court case had been decided by the Court that determmed that 1f two of
three noticing reqmrements are mef under MGL Chaptet:40A, Section 11, then proper notice of an application is
given. Therefore, he antrcrpated that the appeal of Z-21-93 on the basis of inadequate notice will be- drsmrssed A
motion was made thén: to, withdraw the: apphcant’s tequest for relief from Sections 4,1.4:3.b and 10,0 as these - -
were prevrously granted by the Board. This motron was unanimously approved by the Board. : )
| .
Attomey Tom Urbelis, Tawn Counsel, advised the Board that per federal law, ‘reasonable accommodations might
be made for persons with!disabilities, The-reasonableness requirement calls for.a balancmg of the benefits that
would accrue to the:handicapped individual againist the.burdens that the accommodations would entail to the
“Town. Alcohol and drug addiction has'been classified as a disability and is protected under these federal statutes,
For a:reasonable: accommodatton, ‘state and local” grounds for a variancé Would ot apply ‘He'advised that the

g BT
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Board should find that there is a specific undue financial or administrative burden to-the. Town ifthe Board were
to deny the application for a reasonable accommodation and the. grounds for-a denial must be described. Attomey
Urbelis reminded: the Board that the Town’s peer reviewer. approved the reduction in parking request and the

Building Inspector, who is the administrator of the By-law, mdmated that the apphcauon complies with theintent
of Section 5.1.5.2.d.

-Several rieighbors expressed their opposition to the application. Onée neighbor ¢xpressed their support of the.
-application and reiterated its necessity, The Board voted unanimously to close the public hearing: The Board

. then proceéded to deliberate the matter. In deliberation, the sensé of the Board was to approve the requested‘
variance from Section 5.1.5.2.d'and deny (by 4 3-2 vote in favor) the variance from Section 5.1.4 (C.9). Ttie Board
voted unammously to continue its deliberation to a meeting to be held on. December 8, 2022 for the purpose of
further dehberatton reviewing and voting on the final declsxon

Iii addition to the wntten application, the following documents and materials were received by the Board and
considered at the public hearing: ' :
s Letter to the Board from Attotney Bobrowski, dated July 7, 2021
o Email to Jacki Byerley, Town Planner; from Greg Lucas, PE, PTOE, RSP, of Environmental
Partners, dated May 23, 2022
o Memorandum to Jacki Byerley, Town Plansier from Chris Clemente, Inspector of. Bmtdmgs
dated March 23, 2022
Board Decision Z-21-93
OwnerAuthorization Letter, dated June 4, 2021 A
City of Lawrence Abutters List Request Form, dated June 8, 2022
Board of Assessors Certification of Abutters for Z-22-76, dated July 8, 2022
Two existing aerial photographs.
Variance Plan, prepared by Ranger Engineering Group, Inc., dated June 29, 2022
Existing Conditions. Plan, prepared by Ranger Engineering Group, Inc,, dated June 3, 2021
Decision of the Andover Planning Board SP21-04
Memorandum “Traffic Peer Revxew > prepared by Envxronmental Partners dated February 3,
2022
Traffic Impact and Access Study, prepared by Bayside Engmeermg, dited January 19, 2022
* Email to Gina Decareau, from Eric Dauni, dated May 11,2022 regarding Design Review Board
approvals
s Letter to the Board from Attomey Bobrowski, dated September 28, 2022 requestmg
continuance and granting extension
* Memorandum “Andover — 140 Haverhill Street Project Concerns,” prepared by Ciro’ Mello,
- 197 High Street, Andover, MA, dated August:30, 2022
Letter to the Board from Attorney Bobrowski, dated October;ZS:, 2022
Letter to the Board from Attorney Bobrowski, dated August 29, 2022
Email to the Board from Deb-Olander, Reservation Road, dated August 4, 2022
Memorandum “Mass and Cass” undated and anonymous
Emuail to the Board from Attorney Bobrowski, dated November 22, 2022
Voicemail to the Board from Christia Royer; dated Noveriber 2, 2022
Stipulation of Voluntary Dismissal, dated September 26, 2022

& @ & ¢ 5 % o 0 &
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¢ Memorandum “Apphcatlon Medico 140 LLC - Reasonable Accommodatlon, prepared by'
Attorney Tom Urbelis, Town Counsel, dated May 17, 2022

'« Video submitted By Attorney Bobrowski, dated January 7, 2022 '

e Project Summaty submitted by Attorney Bobrowski to the Planning Board, dated Apnl 11,
2022 -

o Email to the Board from Glen Ota, APD Safety Officer, dated J uIy 27,2022

& - Certification: _Pursuant to MGL. ¢.39 Section 23D, signed by David Guerette, dated November
"3, 2022

The Board dehberated and voted on the following findmgs -and decision at a public meeting. heId in Conference
Room A, 3rd Floor, Towri Ofﬁces, 36 Bartlet Street, Andover, MA on Thursday, December 8, 2022, Present and
eligible to ‘vote on.the application were: Elizabeth Oltman, Chair; Carol MecDonough, Clerk Members; and

Michael Novaria, David Guerette and Ralph Arabian, Associate Members . -

II. FINDINGS AND DECISION OF THE BOARD

With respect to Variances; Section 9.2.2.2 of the Andover Zoning By-law grants the Board of Appeals the power:

“To hear and decide appeals or petitioris for variances from the terms of this By-law, Jincluding variances for uses,

with respect to particular'land or structures, owing to’ circumstances relating to the soil conditions, shape or
=.:topography of such Iand or structures and especially affecting such land or structurés but riot affecting generally
the zoning district in which it is located, where a literal enforcement of the provisions of the ordinanee or By-law
would involve substantial hardship, financial or otherwise, to the petitioner or appellant, and where desirable
relief miay be granted withotit substantial detriment to the public good and withiout nulhfymg or substantially
derogatmg from the intent or purpose of stich ordinance or By-law, all as set forth in G.L. c. 40A, 5. 10"

Further, MGL. Chapter 404, Section 3 provides: “Noththstandmg any general or special law to the contrary,

~ local land use and health 'and safety laws, regulations, practices, ordinances, by-laws and decisions of a city or
town shall not discriminate against a disabled person. Imposition of health and safety laws: or land use
requirements on congregate living arrangements among non-related persons with disabilities that are not 1mposed
on families and groups of similar size or other unrelated persons shall constitute discrimination. The provision of
this paragraph shall apply to every city or town.” Further, the Americans: with Disabilities Act, the Massachuseits
Public Accommodation Law and the Massachusetts Equal Rights-Act focus on elimjnating discriminatory barriers
to services, programs ‘and énsuring accommedations for people w1th disabilities. Alcohol and drug addiction have '
been-classified as a disability and is protected under these statntes..

The Board fmds that the subject proposal is an improvement over the existing poor-condition, non-conforming
building. The Board findsi that the proposed buildings.are less non-confirming than the existing building and will
not be derogatory to the adjacent neighborhood or a detriment to the. public good. The Board finds that the
proposed outpatient clinjc, and overnight withdrawal/detoxification facility will not derogate from the intent or
purpose of the By-law. The Board agrees that the requested variance relief for the addiction treatment center can

be granted as a “reasonable accommmodation” for a protected group of persons (see Granada House Inc. V. City of
Boston, 1997 WL 106688 Massachusetts Superior Court).

Two Board members requested that the remaining vatiances be vote upon.separatély.
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Thie Board voted unanimously (5-0) to-grant a Variancefrom the reqmrements of Article VIII Section 5.1.5.2:d,
subject to- the. followmg conditions:

« Allapplicable conditions from Planning Board Decision ' SP21-04 be incorporated into
this decision by reference.
‘No- emergency vehicle sirens shall be used to transport patlents to the- facxhty
No nighttime lights will be active in the parking ateas. ad_]acent to residential land uses.
‘Outdoor smoking areas will be protected from view. by residential land uses.
Any change in the iuse of the facility will require. a retutn to the Zoning Board of
_-Appeals..
A methadone clinic that is open to-the general publicis spemﬁcally deried.
Any patwnt leaving the facility-against medical advice will be escorted by secunty until
the patient is removed by-a vehicle from the premises. Andover Police Department will
be contacted if .aride cannot be secured.
» Two radar feedback signs will bé procured for use: and installation by theé Andover
Police Depattment,
o Asigh stating, “No Commoriwealth Detox or Topsail Parkmo (or appropriate facility
name) will be-placed 4t the internal entrance to Doctors Park 11

* ¢ 0 0

-Members. vntmc FOR the decision rcoardmc Article VIII, secnon 5.1A5.2.d.. Oltman, McDonough, Faulle,
Arabian, Novaria :

Members voting AGAINST ‘the decision: None
The Board voted 3-2 in favor of grantmo a Variance from the requirements of Article VIII, Section 5.1.4 (C.9).
However, since four ‘votes are needed to grant the variance, the request is deemed to be denied. The reasons for
the 2 votes of denial included disbelief i in the data. pres_f_mted by the Applicant regarding the number of parking,
spaces required to support the facility, which they believe could cause a public hazard on the adjacent. street
system and property owners due to overflowed parked vehicles. Subsequent police calls to address any- off-site
parking would be a detrimental admlmstratxve and finaricial burden to the Town

" Members voting FOR g’rantmg the variarice + .Oltman, Guerette, Novaria

Members voting AGAINST granting the variance: McDonough, Arabian.

Syl Qtpand

Elizabeth M. Oltman, Chair -

EMO/bb
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CERTIFICATION

I, Austm Sxmko . Town Clerk of" the Town-of Andover Massachusetts do hereby cemfy that twenty days. have
. elapsed since the-above referenced decision of the Board of Appeals, which was filed in the office of the Town
- Cletkon____ I 2022 -and that no appeal has been filed thh the Town Cletk.

Atstin Simko,
TownClerk .
Andover,; Massachiusetts

.~
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To:  Austin Simko, Town Cletk S BUDOUER TOWY CLERK

- ROUD 2027 DEG 19 aMiaie -

From: Batbara Burke, Zoning Administrative Sectetary
Dates 12/14/2022
Re:  ZBA Decision No. Z-22-76,

b .B'arbarészurke

The following Serivener's errors occurred in the above referenced decision:
Page:One—to ‘Members participating:” add the name * Guerette® after ‘Arabian’

Page Six—in ‘Mémbers voting FOR the decision regarding Article VIII, section 5.1.5. Z;d eglac e the:
word. ‘Faulk’ with the word ‘Guerette’.

Tam submlttmg thxs qucst in ordex for therecord to cure these scrivener’ § errors: and so- that the record
accurately. references the members’ pamclpatmg and the members voting;

Please attach thlS techmcal amendment to the Decision Z~22-76 filed in your office on Decembet 13,
2022.. ‘ _

ZBA. Administrative Secretary
» ' A TRUE @@EE?“E‘

ATTEL @ (ﬁgﬁﬁ sz,“-

T@wm-@kﬁﬁk 
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Brarman, Bosrowska & Haverty, LLC
—————————— ATTORNEYS AT LAW ———————

9 DAMONMILL SQUARE, SUITE 4A4
CONCORI, MA 01742 :
PHONE 978.371.3930
TAX 978.371.3928-
Marxk Bonrowsia-
Mark@bbhlaw.net

_ _ June 7, 2021
Zoning Board of Appeals
Municipal Building-
36 Bartlett Street
Andover, MA 01810

"RE: . Medico 140 LLC Proposed Medical Center or Clinic, 140 Haverhill Street, Andover
Petition for Variances

Dear Members:

Medico 140 1,1.C (“Medico™) respectfully requests the Board of Appeals o grant three
(3) variances in arder Lo allow the construction and operation of a medical center or clinic ai the
above-referenced location in the Office Park (OP) District. Specifically, Medico sccks variances
fram the following provisions ot the Andover Zaning Bylaw: A '

> Section 4.1.4.3.b, requiring a 300" setback from existing bujldings;
= Section 5.1.5.2.b, requiring a five foot setback of parking arcas from property lines;
~ and : ;
o’ Scction 10°s definition of “medical center or clinic” which bars “(‘)vernight care
facilities.” 3

Such relief may be granted under G.L.. c. 40A, s. 10 because the existing structure on the
property is nonconfonning, useless, an_(i of limited value, substantial bardship- would result if the
petition is not granted, and there will be no substantial detriment to the neighborhood. A Brief
providing additional details will be submitted one week before the opening of the public hearing,

. If the variances are not granted, Medico expects to respectfully request the ZBA to open a
new public hearing for the purpose of granting a reasonable accommodation with regard to the
three by-law provisions set forth above. The occupants of the proposed facility will be persons
recovering from drug and/or alcohol addiction. Such disabled persens are protected by federal
and state statute. See, 42 U.S.C. § 12132 (the “Americans with Disabilities Act” or “ADA™), 42
U.S.C. § 3601 (the “Fair Housing Amendments Act” or “FI—IAA”), 29 US.C. § 791 (the
“Rehabilitation Act™), and the Zoning Act’s auti-discrimination provision in G.L. ¢. 40A, s. 3.
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Medico’s proposed facthty involves construction of two new buxldmgs on the site, in
approximately the same location as an earlier razed building, which will be usedxto :provide
rehabilitation and education services to the local community. The site is in the @P District,
Please refer to the architectural floor plans and elevations, and the civil engmeenrg plan set,
included herewith, for specific design details and other information. . o !

Relief from the zoning provisions is mandated as a matter of federal law as a reasonable
accommodation or modification. See Oxford House, Inc. v, Town of Babylon, 8 1. 9 F. Supp. 1179,
1185 (E.D.N.Y.1993), and cases cited therein. An accommodation is reasonable “f it does not
cause any undue hardship or fiscal or administrative burdens on the mumcxpahty or does.not
undermine the basic purposc that the zoning ordinance seeks to achicve.” /i, at: l 186. For
example, the Fair Housing Act provides that it is a "discriminatory housing pr acuc ' to refuse lo
make "a reasonable accommodation in rules, policies, practices, or services whep such
accommodation may be necessary to afford [a handicapped] person equal opportumly to use and
enjoy adwelling." 42 U.S.C. 5. 3604. Courts have enforced this statutory 1equne ient in
precisely the eircumstances presented here. Oxford Housev: Town of Babylon, {319 F. supp.
1179, 1185 (E.D.N.Y, 1993) ("Courts have unanimously applied the reasonable] accommodatnon
requirement to zoning ordinances and other land use regulations and practices™) i {fact, itis
settled law that "compliance with the zoning ordinances may be waived” as a reasipable

* accommodation. Casa Marie, Inv. v. Superior Court; 988 F.2d 252, 270 n, 22 ( (Ft ICn 1993).

The burden of proof if'a request for a reasonable accommodation is denied is sqharely onthe

municipality. A delay in granting the reasonable:accommodation. request:is als :a_c tionable. See,
- .8, dstralis Condominium Ass'n v. Secretary, U.S. Dept. of Housing and Urban Developmenl

620 F.3d 62, 68-69 (1st Cir. 2010). R

- In the mslant ‘matter, the request for a reasonable accommodation may bc granted without

derogatmg from the purposes of Andover’s Zoning Bylaw. The buildings have l‘een designed to
“fit” into this area ofthe OP District. The new buildings will actually be located!mire distant
from the existing buildings on Haverhill and High Streets. They will have a smaller total
footprint. Their modern appearance will aesthetically enhance. the OP District when compared to
the existing building. Traffic will decrease when compared ta that generated by the old medical

office building.

-?i
il'

In short, please consider Medico’s variance requests first. Ifthe Board de'mes these
requests, Medico will then request a subsequent public hearing to seek a 1easonable:
accommadation from the Board. Of course, I am available to answer any questiohs land 1o provide
additional mformatlon !

Thank you for your consideration,

Very tr&%urs,

Mark Bobrowski

cc:  Atty. Urbelis (by email)
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Brarman, BoBrowskr & HAVERTY, LLC )
ATTORNEYS AT LAW

9 DAMONMILL SQUARE, SUITE 4A4
CONCORD, MA 01742

PHONE 978.371.3930

Marx BoBROWSKI FAX 978.371.3928
Mark@bbhlaw.net
RECEIVED
3 . 20 August 29, 2022

Zoning Board of Appeals AUG <9 022

Town Hall ZONING BOARD
Andover, MA 01810 } OF APPEALS

RE: Response to Attomey Flannagan’s Memorandum dated April 15, 2022
Dear Members of the Board:

I would like to take this opportunity to respond to Atty; Flannagan’s Memorandum t6 the
Planning Board dated April 15, 2022. Attorney Flannagan wrote in opposition to the application
of Medico 140 LLC fora special iaennit to operate a detox facility' at 140 Haverhill Street in the
OP District. Medico 140, LL.C is now before the Zoning Board of Appeals (ZBA) with a petition

for four variances, all assomated with the proposed detox facility.

~ Aslunderstand Attorney Fl'ainnagan’s Memorandum, he makes two arguments against the
proposéd detox facility component of the project: (1) the facility will not be a “dwelling” as
-réquired by the Fair H’oﬁsing Amendments Act (FHAA); and (2) the grant of a reasonable
accommodation “would constitute an impermissible preference for those with a disability, not a

mandated equal opportunity.” I will address each argument in turn.

1. - The proposed detox facility is a “dwelling” as that term is used in the FHAA..

In his Memorandum, Attomey Flannagan cites 901 Ernston Road, LLC v. Borough of
_ Sayreville Zoning Bd. of Adjustment, 2018 WL 21 76 175 (D.N.J. 2018)(“Sayrevilie™), but he
. must have missed the pertinent ruling contained therein at page 5: “FHA and FHAA violations
must involve dwellings, and the Third Circuit has found that rehabilitation facilities qualify as

1 There is another component to the proposed project, called “Topsail.” Topsail is a day clinic, which is an allowed
use in the OP District. For the purposed of this Response, I have assumed that Atty. Flannagan takes issue only with
the proposed detox facility.




Date Filed 12/29/2022 3:08 PM
" Superior Court - Essex

Docket Number

dwellings for the duration of a patient’s time in treatment.  Lakeside Resori. Enters., LP v. Bd.

of Supervisors of Palmyra Twp., 455 F.3d 154, 156 n.5 (3d Cir. 2006).™ See also, Step-by Step.

Inc. v. .Cz'(y of Ogdensburg, 176 F.Supp.3d 112, 125-26 (2016}, set forth in footnote 1 2

2. The ZBA may grant a reasonable accommodatlon to authonze operation of a detox
faclhty in the OP District.

A-t_tomc:y Flannagan suggests in his Memoranduti, at pagés 2-3, that the FHAA is only

,gva'ilab'l'e as a remedy.to those disabled persons “seeking to live in a residentially zoned area.”

This is not the case. Sayreville, again, is squarely on point:

Here, it is undisputed, and was discussed marny times during the course of the hearings,
that because “right now the use is not permitted anywhere in the Borough” (Nov. §th Tr.
133:1-10), a variance must be granted to accommodate an RCA facility in Sayreville,
amounting to a reasonable aceommodation for this class of handicapped individuals (see.
e.g.. id. 135:22-136:5; Jan. 24th Tr. 17:5-18, 132:4-16). See Cmty. Servs.. [nc., 439 F.
‘Supp. 2d at 399 (concludmg that where a convalescent home was not penmttcd as of right
anywhere, “a special exception or variance is necessary to achleve an equal opportunity”

for housing for handlcapped individuals). -

At2018 WL 2176175;, p. 8.

In Andover, like Sayreville, a deiox facility is not an allowed use in any district, Moreover,
RCA’s proposed Sayrevxl]e location was not residentially zoned it was zoned PRIME?, which is

a commercial district like Andover’s OP District. See Exhibit A. Attorney Flannagan makes the

2 "Pursuant to the FHA, a dwellmg is “any bu1ldng, structure, or portion thereof which. is:occupied as, or designed
or intended for occupancy as, a residence by one or more families™. 42 U.S.C. § 3602(b).

“Courts have found that, for purposes of the FHA, a dwelling includes a “ ‘temporary or permanent dwelling place
abode or habitation to which one intends to return as distinguished from the place of temporary sajourn or transient
visit,” Jenkins v. N.Y.C. Dep't of Homeléss Servs., 643 F. Supp.2d 507, (S.D.N.Y.2009).(quoting United Slales v,
Hughes Memorial Home, 396 F.Supp. 544, 548-9 (W.D.Va.1975)).>

“Both homeless shelters and treatment facilities have been found to constitute dwellings under

the FHA. See Lakeside Resort Enters., LP v. Bd. of Supervisors of Palmyra Twp., 455 F.3d 154, 159 (3d
Cir.2006); see also Cmty. House, Inc. v..City of Boise, 490 F.3d 1041, 1044 n. 2 (9th Cir.2007); Jenkms. 643
F.Supp: Zd at 518; Woods. v. Foster, 884 F.Supp. 1169, 1172 (N.D.H1.1995).”

“As amended, the FHA applies to zoning ordinances and to the zoning of group homes. See Larkm 89 F.3d at 289,
Casa Marie, Inc. v. Superior Court of Puerto Rico, 988 F.2d 252, 257 n. 6 (1st Cir. 1993)."

3 At2018 WL 2176175, p. 1.
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point, on page 2, that the PRIME. District allowed a “nursing home, assisted living facility, [or]
continuing carevretiremvent commfmity” as of right. But, this is a distinction without a difference,
because Andover’s OP District allows a “hospital” by special permit. All of these tyf)es of facilities
are residential and protected by the FHAA and the ADA.

3. Conclusion.

The FHA's reasonable accommedation requirement is applicable to "zoning ordinances and -
other land use regulations and practices." See Oxford House, Inc. v. Town of Babylon, 819 F. Supp.
1179, 185 (E.D.N.Y. 1993), aﬁd casés cited therein. The burden to prove that an accommodatioﬁ
is reasonable is on fhc applicant. Sayreville, at p. 8. An accommodation is reasonable "if it does
not cause any undue hardship or fiscal or administrative burdens on the municipality, or does not

undermine the basic purpose that the zoning ordinance-seeks to achieve." Oxford House, at 1186.

~ Once the applicant makes the;- case that a reasonable accommodation is necessary to “afford
handicapped persons. an equal opportunity to use and enjoy housing, ... the burden shifts to the |
defendant to show that the requested accommodation is unreasonable.” Sayreville, at p. 8. As

+" applied to zoning cases, municipalities must “change, waive or make exceptions in their zoning
rules.” Hovsons, Inic. v. Twp. of Brick, 89 F.3d 1096, 1104 (3d Cir. 1996). Muncipalities must make
| such changes even if they wouid “result in the i(mposition of some costs on the accommodator.” .
Assisted Liviﬁg Assocs. of Moorestown, LLC, 996 F. Supp. 409, 436 (1998)

" Here is what the Sayreville decision had to say about municipality’s failure to grant the

request for a reasonable accommodation:

[T]he record below does not indicate that the request for a variance was unreasonable.
Testimony made clear that there would be no changes or modifications to the footprint of
the building that might impinge on zoning. (Nov. 8th Tr. 100:18-19.) There would only be
- “minor parking lot geometry changes” (id. 101:20-21; id. 101:3—9 (describing minor site
plan modifications)), and overall “from a planning .and land use impact point of view ...
there would be no substantial detriment to [the Board’s] zone plan” (Dec. 13th Tr. 90:20—
25). There was also no discussion of additional administrative work for Defendants or
services they would need to provide. Rather, the key rationale for denial articulated by
Defendant Board members emphasized safety concerns and touched on issues of
understaffing, industry self-regulation, and decreased home values. These do not represent
“undue burdens placed on either Defendant Board or Borough to accommodate a variance
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for RCA.

And in Gi anada House, Inc. v. City of Boston, C A. No.: 96- 6624 (Suffolk Super. Ct. 1997) still
the lead case in Massachusetts on point, the municipality was similarly chastised by the Supenor

Court:

The City has advanced no legitimate reason, individualized to recovering alcoholies or
drug addicts, that would warrant or justify ‘such discrimination. At best, it has offered
~ speculative grounds, such as traffic, parking, and noise problems, or concerns that the
residents of Granada House rhight be prone to criminal behavior,.as a basis for its disparate
treatment -of Granada House. However, municipalities may not justify dlscrlmmatory
zoning practices on the basis of "unfounded speculations" or "blatant stereotypes." See,
e.g., Bangerter v. Orem City Corp.,46 F.3d at 1503 (10th Cir. 1995) Epicenter of
Stubenville v. C1ty of Stubenville, 924 F. Supp. at 851 (8. D. Ohio 1996). '

In the instant mat_ter, the project has been d_e§1 gned to minimize visual intrusion, light trespass, and
noise. A security p.laﬁ has been pr'ovided. Trip.generaﬁon will be approximately one quarter of
the trips generated when Doqtor’s__Pérk One was fully operational. Medico 140, LLC has provided '
parking that is more than adequate to meet maximum expected déemand, as verified by the Planning

Board's expert consultant after peer review. In short, the requested accommodations are

‘reasonable.

Thank 'you for your consideration.

Sincerely,

S
ark Bobrowski
ce: B. Burke (by email) '
Atty. Flannagan (by email)

P. Kneeland (by email)
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- BLATMAN, BOBROWSKI & Haverty, LLC
ATTORNEYS AT LAW

9 DAMONMILL SQUARE, SUITE 4A4
CONCORD, MA 01742

HNLIUOER TN CLERE,
RLUL 2022 001 5 PHZI0E

PHONE 978.371.3930
Mark Bosrowski FAX 978.371.3928
. Mark@bbhlaw,nét

_ : _ October 25,2022 .
Zoning Board of Appeals : S Y
32 Bartlett Street - : : ' : REC’,E' VED
Town Hall ' ‘ , et |
Andover, MA 01810 | | 0CT 26 2027
RE: Medico 140, LLC's Petition for Variances - Z%ﬁ'ﬁspggﬁgﬂ

140 Haverhill Street, Andover _

| 2221

Dear Memnibets:

As you know, I represent Medico 140 LLC (the “LLC”) ini the matter. I'hereby seek

* permission from the ZBA to withdraw from the pending petition, without prejudice, the

following spec1ﬁc variance/reasonable accommodation reqitests:

e Section4.1.4.3.b, requiring a 300" setback ﬁ'om extstmg bmldmgs, and
«  Section 10’s definition of *medical center or clinic” which bars “overmght care
facxlmes »

This would leave intact the LLC’s request for a two new variances/reasonable accommodations: -

e Parking Table 3 requires more than 200 parking spaces for am edical office or clinic
 in the Office Park District: The LLC requests a reduction by variance and reasonsble
accommodation to 154 spaces after peer review by the Planning Board; and '

& Section 5.1.5.2.d prohibits the backing of vehicles onto a street or way. Counsel for a
neighbor has suggested that the internal aisles, some of which are located on
easements, constitute streets or ways and that the parkmg lot plan is violative Section-
5.1.5. The Building Commissioner has disagreed in 2 memorandum dated March 23,

2022.
Discussion

In ZBA Decision #7.-21-92, the LLC has already been granted variances/reasonable
accommodations with rega:d to Section 4.1.4.3.b and Section 10°s definition.

However, in the: appeal of this ZBA Decision #Z-21-92, dated September 3, 2021,
plaintiff alleged a procedural defect in connection with the mailing of notice of the public
hearing. The appeal is entitled South Bay Properties LLC II v. Andover Zoning Bd. of Appeals,
et al, 21 MISC 000472 (KTS)(the “2021 Appeal”). In order to avoid a lengthy and costly delay
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" ce: B.Butke (by emall) Mark Bobrowski

in the: Imganon to focus on thlS allegation, the LL.C: considered it prudeit to ask for these

 variances again so a:s to eliminate the procedural clalm in the 2021 Appeal.

‘This is no longer an issue of concern for the LLC, or, for that matter, the ZBA. In
Markham v. Ptttsﬁeld Cellular Telephone Co., 101 Mass. App. Ct. 82, 87 (2022), the Appeals

_ Courtruled that “where the Legislature establlshed a ninety-day limitation. petiod for interested

persons to raise 1ssues as to defeets in notice, and there was not a complete absence:of notice; the
plaintiffs® complamt was untlmely, and the judge correctly dismissed the action.” There is no
disagreement that posted notice’and publication of notice were provided for the public hearing.!”
Markham was decxded on May 22,2022, This link connects any mterested reader

hup /imasscases. comf cases/app/101/10 1 massappeig2.htmi

GtL, c. 40A,?3 5. 16-, para. 2: states:

~ Any pemmn| for a variance or application for a special permit which has been transmitted

to the pr::rxmtl granting authority or special permit granting authority may be withdrawn,
without prejudice by the petitioner prior to the publication of the notice of a public
hearing thereon but thereafter be withdrawn without prejudice only with the approval of

the special permxt grantmg authonty or permit grantmo authority.

Technieally, I am not asking to withdraw the entirety of the LLC’s pendmg petition.. Iam only

-seeking to amend the petition by eliminating two variance requests, keeping two others. After

consulting with Attomey Urbelis, 1 agreed to seek your consent to withdraw the above-
referenced requests |without prejudice, in the absence of guidance from any case law, whxle '
reservmg all rights.' !

Thank you fgr your consideration.

) . . .
} : v . Very truly yours,
i ’ W

Atty Urbehs (by email)
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PROJECT SUMMARY
April 11, 2022
Commonwealth Detox and Topsail

RECEIVED

140 Haverhill Street, Andover MG 12200
o . X N NG BOARD
PART L Description the Site and Proposed Buildings 2o BrenLS

1. Zoning District
OP Office P.arl;.
2. LotAreaand Frontage_

The e'ustmg propert) 15 7.06 Acres with 534 feet of frontage en Haverhill Street and High
Street.

The proposed development splits the existing property into two lots. Lot | will be 2.3 Acres with
atotal frontage of 354 feet, 180" of which will be on Hav erhill Street. Lot 2 will be-4.76 Acres
with 180 of frontas_e on Highi Street.

3. Prd‘pos;ed‘Buildi'ngs

Lot 1 will have a 3 story 39,000 square foot building (future home of Commonwealth Detox).
Lot 2 will have a 2 story 9,180 square foot building (future home of Topsail).

4.  Building Layout and Design

Commonwealth Dété)x will have 34 bedrooms with 64 beds, The first floor will have small

* offices. a cafeterid-and a large group room. The second floor will have a lobby. an exam room.

a nurses' station, two (2) client bathrooms with showers, several visitor and staff bathrooms, a
community room, and several sitting areas. The third floor will have several small offices, two
(2) medium size group rooms, a nurses’ stafion. an exercise room, an open lounge area, and a_-
smxlar bathroom layouit to the second floor.

Topsail will have an entrance lobby, several small offices, and group meeting rooms on the first
floor. The second floor will have clinical staff offices. a conference room and a staff break room.
The basement level will have'a lunchroom with a small kitchen area, mechanical room, and
dccess to a terrace at the back of the building. Topsail will have bathrooms on each floor.
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3. Water and Wastewater

Water will he wupplied by ihe existing A water line which extends anto the site fram Haverhill
Street.

Wastewater \\}ll flow to the L‘\I\ll! g sewer service extension from Haerhill Streer

Easements for both services will be ucaud to allow connection 01 the bm]dmu on Lot 2 over
fon 1. '

6.  Fire Department Access

Fire department uceess will be over the exisiing drivenas entranees which will remain in the

redesciopment proposal, -

- H ot . 1 1
v oty 53»\-&;‘;3;3; P znrt\.l;-.l SRR RN I AR

Fne buiding on Lol i wit be service >d by afire sprinkfer system

T Stormsader Munag

Phe existing she is serviced by sionmmanaler managemiont susiony consisting of caich hasine

.

Paiaeds

ALRICH
.

[HELY

SUSIRE A

Rt Tt oy mtd s a3 hies coiataer al i s i B lane s Lyl
PCLy O aiention PROTIE e i 100 CCHTICT o1 Liie SHle. Flve oniasd Hu

madified o 'xcu\m'nnalzuc the nesy site s out ioweser. the madifications will be minimal due -

to the fact that most offthe ey IsUng payement will remain.
8. Parking

The site LLH'ILnll\ im 160 spdc . I'hat number will be reduced to 133 total spaces o serve both
facilities, - '

Topsdll s day services are designed to be parked as required for a clinic in the Office Park
Distriet: one parking space for each 200 square feet of net floor area and four parking spaces
for cach doctor. Thal total is 32 space. but 73 spaces will be prosvided.

As a clinic. Comnmn.\\rcalth Detox would require 213 spaces. However. a lesser number of
spaces will be required because the facility will not perform like a clinie. There will be. far fewer
trips to Commonwealth given the facility’s business plan. Accordingly. 78 spaces arc being
provided for Commenwealth. ' ‘

(]
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The Planning Board {tand/or’ the ZBA will be requested to grant a variance and/or a reasonable

accommodation to allow a total of 153 parking spaces for both facilities. Six (6) handicap spaces
- will be included in the total count of 153 spaces two at Topsail-and four at Commonwealth

Detox : '

9. - De[ive,rie,s

Deliveries to the rehabilitation hospital will be in an enclosed coor'tyard area behind the building
on the lower level. |

10. Garbaze Removal

) A doub]e garbage dumpster area will be located within the delivery area at the 10\\ er level of the

mll bc capable of bemg rolled out of the enclosme for plckup bv a.dumpster truck

[
1

N

I
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Part 11: PJa'ammatlc Aspects of the Facnlmcs

Commmm ealth Dem\

L. T\pe of Fauin\ under State Regulations: T icensing Requnemnt\

The \ppllcam propuses o aperate in Acute Treatment Services (ATS) fucility. This is the
medical withdrawal“detoxitication component. The applicant also proposes 1 operate Clindeal
Stabilization Services (CSS). a clinical detox component. Both ATS and €SS are regulated by
105 CMR 164.000, L. n.cnsure of Substance Abuse Treatment Programs. These are all inpatient
services.

2. Program Objectives

Fhe objective of the Commonw ealtly program is o safely and ¢ [Tect tivelvs throueh medicad and

clinical means. stabilize and detosify. someone rony mguho‘l' ot substnee dependence und 1o

sary and appr ”]‘ltdl\_ alwercare recemine fations that we elinically and niedicalls

vithy attention wrthe nevuds and HATRREN

make nlee

Foliont,

ey et eniCR nedi mdi

in m e

The achily propuses wimpicment ey idence-bused nredicaily assisted weatment, COMNIHNE
bc‘mxmun 1%:‘1;“ disdectic hehaxioral Lhu(u‘x\ ’numatmn ab inrérviewine wd several other

BEW IR A SR AR

Paogass Taan crdene -Brsed 'ii':i.‘i";_i.?‘.l‘\‘i?f\ sigh

as thuhh[‘ intermed o »dmu'-n sied praciices. by ’nmnum“ with focal lCiiC'I'\EEH}:’ hosprals and

U IERTEN TN

A Personnel — Overview and Qualifications for ('omm-ﬂ'n\‘\'c'a.l,t.h
Medical Director - Licensed M1 in Massachusetts sith signiticant experience i.r-cating-
persons with addiction. Mundated. :
Program Dircetor - Approved by Massachusctis quuumm ol Public Health (‘D.PH)_ asa
Program Director. Mandated. '
Nurse Manager - MSN with bl”nl!lLdnl experience leddmn medical team-dddressing
addiction tréatmient. Mandated.

Nurse - Supervisor of each medical shift shall be led by a BSN. Mandated.

* Sttt Nurse - RN or PN approved 1o dispense medications vsed. in residential treatment.
Mandated. '

# Clinical Supervisor - Master Level licensed independent elinician with a minimum of 2

vears of experience supervising clinicians treating persons with addiction. Mandated.
Counselors - Masters fevel and/or licensed substance abuse/mental health counselors.

meeting all Massachusetts requirements. Mandated.

Case Managers - B.A. or B.S. level education and experience with tréatment planning for

persons with addiction. Mandated.
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* Behavioral Health Technicians — High school graduate with experience recovery

coaching for persons with addiction. Mandated.

* Security Guard - High school g graduate with training in de-escalation tactics, CPR and how

to handle aggressive verbal or physical confrontation of any member of the public who
tries to enter the facility or harass the clients. Not mandated. '
#  Food Service Director - Required to meet all Massachusetts and Andover regulations
“and have expenence/expertlse in dietary factors that enhance the recovery from addictions
process. Not mandated,
*  Food Service Staff.  Not mandated.
* _ Receptionist.and Admissions Staff. Not mandated.

4. Procedures upon Intake; Privacy Rights

After reviewing federal and state laws, the Applicant has determined that it cannot ask clients to
waive privacy rights. Commonwealth Detox will strictly adhere to such laws, including HIPPA
re;:ulatxons which require extensive and significant care to protect chem confidentiality and
privacy.

All admissions to the program will be made by appointment. The facility will not accept walk-
ins. However; if someone was to arrive without a scheduled admission, the staff of
Commonwealth Detox \wll facilitate safe transportation to an appropriate program and/or
location.

Whenever a persbn with addiction and/or a referral entity contacts Commonwealth Detox: for
admission a telephone screening shall be conducted. Only after the persen is deemed to meet
admission criteria of the program shall an admission/evaluation time be given. During that

telephone screening before the appointment is made, safe appropriate transportation to the

facility shall be determined. Commonwealth Detox will be available to provide that
transportation, if needed. Never will it be an acceptable plan that the prospectwe patient drives
h1mself walks to the f‘acmtv or uses public transpoitation.

The vast majority of clierits will arrive via family transportation or transportation provided by the

- facility in one of the facility's passenger vehicles (a Ford Explorer or similar type vehicle). All

clients must be ambulatory and medically stable. Commonwealith Detox is not an Emergency

" Room and no client will be arriving for emergency care.

At the time-of admission, all clients will undergo an extensive medical and clinical assessment by
the. medical and clinical staff, including substance use history. treatment history, a

" biopsychosocial assessment, as well as an assessment of each client's knowledge and awareness
- of available treatment modalities. Findings from the assessment will be reviewed by both the

medical and clinical team and an individualized treatment plan will be created and presented to
each client. Clients will be given all pertinent information on available treatment modalities and
how they may be effectively incorporated.
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5. Procedures upon Voluntary Depzu ture (Client Leaves \/Ild Program); Police
Notification

Al clients mH be at the facifity volantaiily. ‘Chents who dwmc to be <1dmnl<:d do so of their

own frec will and-ve

hion. [fa J.umt decides not to complete the program or recommiended
medical or clinical tredtment plan. they may do soafter receiving medical and clinical adsice
from the stalt

Several AMA (against medical advice) and: ACA {against clinical advice) blocking techniques
will be meloved ineluding staff and family interventions o convince the cliént to complete
treatment recommendations. Flowever. if a client decides 1o le ave prior to the completion of
treatment transpertation will be provided by, the operator. B for some reason a clivnt refuscd: the
free and readily- availahle transportation provided 1o them and decided o simply " J”\ oft nl the
Lacilie . an inumediate mmimm ot would be provided o loeal auther ities 1 the client weo

“deemed wsalew risk.

“satets eitictdls Wand w hen HCCCSNUDY-,

siten %«:- ;'a szzu;“cn}i !v--

ﬁ.[;k‘i i

RN S S 1

T4 b
ERERS G - \.\hl'\l..» [N

aluniately @ am umun dedidos e leave the progrant e candol Be presented.

rdaiment.
Federal confidentiality regularions: ;ﬁu\uu the eperator romy identifving the persen as a
patient. However, ans information such as current medication. mental status, visk fuctors.
personl clnurptmn and the direction the patient was headit hY iy and &ill he provided to

The patient< will sign 4 statement of undelxt'm(hm al this procedure dur‘nw theit admission
process, :

“While consideration was given to having patients sign a release that would allow the operator

o call the Police Department if the patient leaves the program \’\llhOll[ lransportation. it was
ultimately determined that this practice would be considered a barrier to treatment.

Furthermore. federal confidentiality ICLU[ ations allow panr.ms o rey ul\c any release they may
have w'ncd

The program is allowed to release pertinent information to yualified medical/safety persomnnel
when a safety and/or medical emergency otcurs. Should a patient decide to leate the program
and refuse transportation asid a safety risk is determined. the*patient will be informed that the
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program will need to call emergency public services. Often, this reality will motivate a patlent
to accept the program's transportanon services.

6. Procedur'es upon Completion of Program

Discharge planning ‘begins at admission. As stated above, after full medical and clinical
assessments of each client, individualized treatment plans will be made and given to each client -
including recommended aftercare plans. Discharge planning for individuals will include

* Recommendations for follow up medical and clinical care with an approved provider;

* Referrals to licensed facilities for those seeking lower levels of care such as Intensive
Day or Night Treatment; and

% QOutcomes tracking and analvsm to improve quality and proper application of treatment
xecommendatlons

Practically spéaking., when a client completes treatment, depending on their discharge plan, they
will either be transported home or to a lower level of care via the facility.

7. Round the Clock Security

Security will include 24 hour monitored video surveillance of all outside quces and entrances .

“and exits as well as common spaces inside the facility.

The licensing authority does not require security guards. However, there will be designated.
professionally trained security personnel on staft 24 hours a day. One (1) security guard will be
on-site during the 7AM to 3 PM shift, during the 3PM to | 1 PM shift, and during the 11PM to
7AM shift. The security personnel will have specific training on de-escalation tactics, CPR, and
how o tndle aggressive verbal or physical confrontation of any member of the public who tries.
to enter the facility or harass the clients.

8. Dining Facilities

Dining will be in-house. All meals will be prepared and served from the facility's kitchen in the
facility cafeteria.

9. Laundry and Other Amenities

Clients will have access to their own client laund1"Y services in the facility. Housekeeping will
provide laundry services linens and other items.
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10, Private Ambulance Services Contract

The operator will enier into a contract for serviees with a docal privateambulance provider, A
vendor has nat been selected at this time. The contracted services will attemipt w limit use of
Andover municipal ambulunce servives

1. Preference for Andover Residents

Space pummmu and subject to state and federal laws and regulations, Andever 1ca|dems will be
put at the very top of the list for admission.

12, Scholarships
- Scholarships will be avaikihie o quulmul applicants,

lopsatl:

Topsuil™s current owtpatient ervices are now o mi mn th eNIsTiny ')n\.lm s Park One I%u'L!m”
Anen freeaianding QUIRG - 2 9 ’

H U3 Fooo
wervices. |

requirements are 80 pages long andean be tound in PDE fonmat here:

hit s s gnass, ey ites documenis 20007 09 F L e8emried,

2. Current and Future Operations

I'he existing Topsail aperation has a track record of 1.5 vears at this location.
The'existing outpatient facility operates on a daily basis with approximately sixteen (16)
employees. Total employment includes a medical director. a clinical director. a program
director. five (3) licensed clinicians and appxommah.l\ seven (7) to eight (8) support
staff. The l.nuc\l shift has ten (10) cmplo\ ees

Services are provided during the day from 8:45 AM to 3:43 PM. The employees generally
drive to the facility. ‘Some patients are typically driven in a passenger van (with 15 seats)
or a Ford Explorer. while others drive themselves. Curremly. the dav prouram has 29
patients, On any given day. approximately 15 of the 29 patients drive themselves. to the
facility. while the remainder use transportation provided by the facility. - '

Topsail offers an evening program three (3) nights a week (Monday. Wednesday and
Thursday) from 6:00 10 9:00 PM. Two (2) staft members run the program.. At this time.

8
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the evening program has an enrollment of ten (10) patients. The van or Explorer serves
evening outpatients when they reside ina sober house or like facility; otherwise, they arrive
independently by car.
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et Number , DOCKET NUMBER Trial Court of Massachusetts

CIVIL ACTION COVER SHEET The Superior Court
7 z 71 C U Ol 2/@2/ COUNTY |Essex Superior Court (Lawrence)

Plaintiff Medico 140 LLC 'Defendant: ) Town of Andover and Andover Zoning Board of Appeals
ADDRESS: ADDRESS:

Plaintiff Attorney: Andrew J. Tine Defendant Attorney:

ADDRESS: o ADDRESS:

18 Maple Avenue, Barrington, RI 02806

617-755-5770" )
BBO: 6336349 : . BBO:
" TYPE OF ACTION AND TRACK DESIGNATION (see instructions section below)
CODE NO. TYPE OF ACTION (specify) TRACK . HAS A JURY CLAIM BEEN MADE?
cOo2 ] Zoning appeal - 40A . F R & YES D NO
*If "Other” please descrlbe . ) ‘
Is there a claim under G.L.c.93A7? Is there a class action under Mass. R. Civ. P. 237

[] Yes NO ' ' [JYEs [X]NO
STATEMENT OF DAMAGES PURSUANT TO G.L. c. 212, § 3A '

The following is a full, itemized and detailed statement of the facts on which the undersigned plaintiff or plaintiffs counsel relies to determine money damages.
For this form, dlsregard double or treble damage claims; indicate single damages only.

TORT CLAIMS
A. Documented met_jical expenses to date

1. Total hospital expenses

2. Total doctor expenses

3. Total chiropractic expenses

4. Total physical therapy expenses

5. Total other expenses (describe below)

Subtotal (1-5): - $0.00
B. Documented lost wages and compensation to date »
C. Documented property damages to date
D. Reasonably a'nticfpated future medical and hospital expenses
E. Reasonably anticipated lost wages
F. Other documented items of damages (describe below) ‘ )
| - TOTAL (A-F): $0.00

. G. Briefly describe plaintiff's injury, including the nature and extent of injury:

CONTRACT CLAIMS
]:] This actlon includes a claim involving collection of a debt incurred pursuant to a revolving credit agreement Mass. R. Civ. P. 8.1(a).

ltem # - i Detailed Description of Each Claim Amount
1. Zoning Appeal - 40A '
Total
Signature of AttomeyIUnrepresented Plaintiff: X /(/‘%EJ — | | Date: . 12-29-22

RELATED ACTIONS: Please provide the case number, case name, and county of any related actions pending in the Superior Court.

CERTIFICATION PURSUANT TO SJC RULE 1:18
I hereby certify that | have comphed with requirements of Rule 5 of the Supreme Judigial,Court Uniform Rules on Dispute Resolution (SJC Rule 1:18) requiring that | prowde my
clients with information about court-connected dispute resolution serv )ae?Td dig ; h them the advantages and disadvantages of the various methods of dispute resolution.

Signature of Attorney/Unrepresented Plaintiff: X oz T I I Date: 12-29-22

SC0001: 1/22/2021 . www.mass.gov/cotiris Date/Time Printed:12-29-2022 11:10:25
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CIVIL ACTION COVER SHEET INSTRUCTIONS

SELECT CATEGORY THAT BEST DESCRIBES YOUR CASE

AC Actions Involving the State/Municipality *

ER Equijtable Remedies

D01 Specific Performance of a Contract (A)

RP Real Property

AA1 Contfract Action involving Commonwealth, CO01 Land Taklng (F)
Municipality, MBTA, etc. (A) - D02 Reach and Apply (F) C02 Zoning Appeal, G.L. c. 40A (F)
AB1 Tortious Action involving Commonweailth, D03 Injunction (F) CO03 Dispute Concerning Title (F)
Municipality, MBTA, etc. (A) D04 Reform/ Cancel Instrument (3] C04 Foreclosure of a Mortgage )
AC1 Real Property Action involving . D05 Equitable Replevin (F) - C05 Condominium Lien & Charges x)
Commonwealth, Municipality, MBTA etc. (A) D06 Contribution or Indemnification (13] C99 Other Real Property Action (F)
AD1 Equity Action involving Commonwealth DO7 Imposition of a Trust (A)
Municipality, MBTA, etc. (A) D08 Minority Shareholder's Suit (A) MC Miscellaneous Civil Actions
. AE1 Administrative Action involving D08 Interference in Contractual Relationship (F)
Commonwealth, Municipality, MBTAetc. (A) D10 Accounting (A) E18 Foreign Discovery Proceeding (X)
‘D11 Enforcement of Restrictive Covenant (F ES7 Prisoner Habeas Corpus xX)
CN Contract/Business Cases D12 Dissolution of a Partnership (F E22 Lottery Assignment, G.L.c. 10, § 28 x)
- D13 Declaratory Judgment, G.L. c. 231A (A)
" A01 Services, Labor, and Materials - (F) D14 Dissolution of a Corporation (3] " AB Abuse/Harassment Prevention
A02 Goods Sold and Delivered (F) D98 Other Equity Action (F) . !
A03 Commercial Paper (F) B E16 Abuse Prevention Petition, G.L. c. 209A (X)
A04 Employment Contract (F) PA Civil Actions Involving Incarcerated Party + E21 Protection from Harassment, G.L. c. 258E(X)
AD5 Consumer Revolving Credit - mrc.r.8.1  (F) . . ’
. AD6 Insurance Contract- (F) o i ’ AA Administrative Civil Actions
A08 Sale or Lease of Real Estate (F) " PA1 Contract Action involving an :
A12 Construction Dispute (A) Incarcerated Party (A) EO02 Appeal from Administrative Agency,
A14 Interpleader F . PB1 Tortious Action involving an G.L.c. 30A X
BA1 Governance, Conduct, Internal Incarcerated Party (A EO03 Certiorari Action, G.L. c. 249, § 4 (X)
Affairs of Entities A) PC1 Real Property Action involving an EO5 Confirmation of Arbitration Awards (X)
BA3 Liability of Shareholders, Directors, Incarcerated Party (F) EO06 Mass Antitrust Act, G.L..c.93,§ 9 (A)
Officers, Partners, etc. (A) PD1 Equity Action involving an . EO7 Mass Antitrust Act, G.L.c. 93, § 8 (X)
BB1 Shareholder Derivative (A) Incarcerated Party F E08 Appointment of a Receiver (X)
BB2 Securities Transactions (A) PE1 Administrative Action involving an E09 Construction Surety Bond, G.L. c. 149,
BC1 Mergers, Consolidations, Sales of Incarcerated Party - " (F) §§ 29, 29A (A)
Assets, Issuance of Debt, Equity, etc. - (A) e E10 Summary Process Appeal (X)
BD1 Intellectual Property (A) TR Torts E11 Worker's Compensation (X)
BD2 Proprietary Information or Trade E16 Auto Surcharge Appeal (X)
Secrets (A) -- B0O3 Motor Vehicle Negligence - Personal E17 Civil Rights Act, G.L. c.12, § 11H (A)
BG1 Financial Institutions/Funds (A) Injury/Property Damage (F) E24 Appeal from District Court
BH1 Violation of Antitrust or Trade B04 Other Negligence - Personal Commitment, G.L. ¢.123, § 9(b) (X)
Regulation Laws (A) Injury/Property Damage (F) E25 Pleural Registry (Asbestos cases) .
A99 Other Contract/Business Action - Specify (F) BOS5 Products Liability A) E94 Forfeiture, G.L. c. 265, § 56 X)
B06 Malpractice - Medical (A) Egg gorr]feitxge. G.L.c 94% §47. E;))
. . . BO7 Malpractice - Other A ther Administrative Action
* Choose this case type if ANY party is the . B08 Wrop;\gful Death - Non-medical EA; Z01 Medical Malpractice - Tribunal only,
Commonwealth, a municipality, the MBTA, or any B15 Defamation (A) G.L.c.231,§ 608 (F)
other gove{nmental entity L!N_LES_S your _case_is a B19 Asbestos (A) 202 Appeal Bond Denial X
case type listed under Administrative Civil Actions B20 Personal Inj sli & Fall
jury - Slip & Fa ()]
(AA). B21 Environmental (7 S0 Sex Offender Review
L . . B22 Employment Discrimination F
: I‘tgahrzt(:::tggsp:aﬂ?{e l‘}’ﬁféfs"}s"“;)g:‘:;’s': ;"a case BE1 Fra?,d,yBusiness Torts, etc. - EA)) E12 SDP Commitment, G.L. c. 123A,§ 12 (X)
type listed under Administrative Civil Actions (AA) B39 Other Tortious Action Q) E14 SDP Peition, G.L. c. 123, § S(b) ®)
oris a Prisoner Habeas' Corpus case (E97). RP Summary Process (Real Pro RC Restricted Civil Actions

S01 Summary Process - Residential ) E19 Sex Offender Registry, G.L. c. §, § 178M (X)
S02 Summary Pracess - Commercial/ E27 Minor Seeking Consent, G.L. c.112, § 12S(X)
Non-residential (F) ’

TRANSFER YOUR SELECTION TO THE FACE SHEET

EXAMPLE:

CODE NO. TYPE OF ACTION (specify) TRACK HAS A JURY CLAIM BEEN MADE?
, : X YES [JNo

B03 Motor Vehicle Negligence-Personal Injury __F

STATEMENT OF DAMAGES PURSUANT TO G.L. c. 212, § 3A

DUTY OF THE PLAINTIFF - The plaintiff shall set forth; on the face of the civil action cover sheet (or attach additional sheets as necessary), a
statement specifying the facts on which the plaintiff relies to determine money damages. A copy of such civil action cover sheet, including the
statement as to the damages, shall be served with the complaint. A clerk-magistrate shall not accept for filing a.complaint, except as
otherwise provided by law, unless it is accompanied by such a statement signed by the attorney or self-represented litigant.

DUTY OF THE DEFENDANT - If the defendant believes that the statement of damages filed by the plaintiff is inadequate, the defendant may
file with his/her answer a statement specifying the potential damages which may resuit if the plaintiff prevails.

A CIVIL COVER SHEET MUST BE FILED WITH EACH COMPLAINT.
FAILURE TO COMPLETE THIS COVER SHEET THOROUGHLY AND ACCURATELY
MAY RESULT IN DISMISSAL OF THIS ACTION.
SC0001: 1/22/2021
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