
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

________________________________________________ 
FUSION LEARNING, INC,     ) 
 Plaintiff,      ) 
        ) 
VS.        ) C.A. NO. 1:21-cv-11059-PBS 
        ) 
ANDOVER SCHOOL COMMITTEE,   )  
TOWN OF ANDOVER D/B/A ANDOVER   )  
SCHOOL DEPARTMENT D/B/A ANDOVER   ) 
PUBLIC SCHOOLS, 
                                                                          ) 
 Defendants.      ) 
 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR LEAVE TO FILE A 
SECOND AMENDED COMPLAINT   

 
                                                                Factual Overview 

 
         Given the Court’s familiarity with this matter, the defendants will be brief.  In essence, 

plaintiff Fusion Learning, Inc. (“Fusion”) claims that the Andover School Committee  violated 

its right to academic freedom by denying its application to operate a private school in Andover.  

On June 29, 2022, this Court issued a Memorandum and Order on the Defendants’ Motion to 

Dismiss in which the Court dismissed Fusion’s due process claims and its claim for declaratory 

relief.  Moreover, the Court dismissed all of the claims against the individual School Officials on 

the grounds of qualified immunity.  The Court denied the defendants’ Motion to Dismiss as it 

relates to Fusion’s allegation that the defendants’ denial of a license to operate a private school 

violates its right to academic freedom.  Subsequently, Fusion Academy moved to and this Court 

allowed its Motion to file a First Amended Complaint for purposes of adding an equal protection 

claim. Fusion now seeks to amend its First Amended Complaint to add a claim under the 

Americans With Disabilities Act and to reinstate its previously dismissed procedural due process 
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claim.  As explained more fully below, Fusion’s Motion for Leave to File A Second Amended  

Complaint should be denied. 

Argument 

Point One. Fusion’s Premise is Erroneous and No ADA Claim Exists.  

      Fusion erroneously argues that Andover denied Fusion’s application for approval due to a 

concern that it would incur additional costs for students attending Fusion and therefore 

discriminated against the corporation. Fusion’s argument is based on a flawed and mistaken 

understanding of Andover’s obligations, including funding obligations, to private school students 

who are eligible for special education attending private schools located in Andover. See 

Proposed Second Amended Complaint at ¶¶ 32 – 36, 105-108.  All of the claims identified in the 

Proposed Second Amended Complaint regarding children with disabilities pertain to certain 

rights that may be afforded to individual students and their parents under the federal and state 

special education statutes: the Individuals with Disabilities Education Act (IDEA) at 20 U.S.C. 

§§1400 et seq. and M.G.L. c. 71B. Proposed Second Amended Complaint, ¶¶ 32 – 36.  Only a 

parent or a public agency may initiate legal action under the IDEA. 20 U.S.C. §1415(b)(6); 34 

C.F.R. §300.507; see also 603 C.M.R. §28.08(3)(a). Neither federal or state special education 

law provide a corporation with a private right of action.1  

      The substantive and procedural rights afforded to students under federal and state special 

education law exist regardless of whether such students attend a public or private school. 20 

U.S.C. §§1412(a)(1)(A); 1412(a)(3), 1412(a)(4); M.G.L. c. 71B, §1.  Unlike the IDEA, in 

Massachusetts, students who are eligible for special education have a continuing entitlement to a 

 
1     Solely for purposes of argument, even if Fusion had a legitimate claim under the IDEA, it 
would be required to exhaust administrative remedies prior to proceeding to court.  See 20 
U.S.C. §§1415(i)(2), 1415(l); 300 C.F.R. §300.516. 
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free appropriate public education (FAPE) regardless of whether they attend a public or private 

school. M.G.L. c. 71B, §§1, 5; 603 C.M.R §§28.03(e), 28.10(1)-(2).  However, Fusion ignores 

the significant fact that for private school students, it is the school district where the eligible 

student resides, not the district where the private school is located, that has the obligation provide 

these students with FAPE. Id. Students attending private schools outside of their resident districts 

are not entitled to receive FAPE from the district where the private school is located. Id. 

(i) Students Residing in Andover Attending Private Schools Located in Andover.      

      Andover has an ongoing obligation to offer FAPE to eligible private school students. 20 

U.S.C. §§1412(a)(1)(A); 1412(a)(3) 1412(a)(4); M.G.L. c. 71B, §§1, 5; 603 C.M.R §§ 28.03(e), 

28.10(1)-(2). This obligation is neither enlarged nor obviated by the presence or absence of any 

particular private school in Andover. M.G.L. c. 71B, §5. As such, there is not necessarily any 

additional cost associated with provision of FAPE to students residing in Andover and attending 

private schools whether in Andover or another community. Any assertion otherwise is purely 

speculative. Andover must continue to track and offer FAPE to these students regardless of 

where these students attend school. Id. In fact, as a practical matter, the cost of providing private 

school students residing in Andover with special education services is often less than what it 

might otherwise be due to the fact that these students and their parents often do not avail 

themselves of all of services to which they might be entitled for a variety of reasons.2  Fusion’s 

premise that there are any unaccounted for or intolerable costs for this category of private school 

students is simply incorrect.  

 
2    Examples include the logistics and practicality of scheduling services with the public school 
in light of a student’s private school schedule, and parents who simply do not want their children 
to receive any services from or through the public schools. 
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(ii) Students Residing in Other Communities Attending Private Schools in Andover. 

      Fusion’s argument as to Andover’s obligations to eligible students residing outside of 

Andover, but attending private schools located in Andover, largely rests on the erroneous 

presumption that Andover would be required to use its “proportionate share” funding for 

students eligible for special education attending Fusion in Andover. See Proposed Second 

Amended Complaint at ¶¶ 105-108. Fusion’s assumption is simply incorrect. Students attending 

private schools may receive special education evaluations and services from the district where 

the private school is located pursuant to a “proportionate share” funding formula.  See 20 U.S.C. 

§1412(a)(10). However, the disbursement of proportionate share funds rests solely within the 

discretion of the school district where the private school is located. Id. at §1412(a)(10)(A)(vii). 

There is simply no obligation to spend one penny of proportionate share funding on the provision 

of special education services to eligible non-resident students attending a particular private 

school located in Andover.3 Id. Moreover, in the event of a dispute with respect to proportionate 

share funding determinations, neither parents nor students have any private right of action and 

litigation is impermissible. 34 C.F.R. §300.140. Should a parent dispute a district’s decision as to 

the expenditure of proportionate share funds, the parent may file a complaint with the state 

educational agency. Id. Because Andover has the sole discretion with respect to the expenditure 

of proportionate share funding, and because Andover has no obligation to expend any 

proportionate share funds for eligible students attending a particular private school located in 

Andover, Fusion’s premise its application was denied because funds would be “siphoned” away 

from the district and made available to eligible Fusion students is simply false.   

 
3    As previously stated, the resident school district., not the district where the private school is 
located, remains responsible for the provision of FAPE to this category of students. 603 C.M.R. 
§28.03(e). 
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     Fusion acknowledges that in order for the Americans with Disabilities Act (ADA) to be 

applicable, Fusion must be an “organization seeking to aid those with a disability.” See 

Plaintiff’s Memorandum in Support of Motion for Leave to File a Second Amended Complaint, 

p. 3.  However, correspondence from Fusion’s counsel to the former chair of Andover’s School 

Committee dated December 29, 2020, Fusion admits that it is “not seeking to target parents of 

special needs students.” Fusion further admits students with disabilities is not its target student 

population. See Proposed Second Amended Complaint, ¶¶104-105.  Therefore, by its own 

admission, unlike the drug rehabilitation facilities cases cited in its Memorandum, Fusion is not 

an organization seeking to aid or otherwise provide services to students with disabilities.  

Because Fusion is not, by its own admission, designed for purposes of aiding students with 

disabilities, and because Fusion’s discrimination claim is based on erroneous and speculative 

assumptions regarding Andover’s obligations to special education students attending private 

schools, there is no basis for its purported ADA claims. Accordingly, the Court should deny this 

portion of Fusion’s Motion for Leave to File a Second Amended Complaint. 
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Point Two.  Fusion Received All The Process It Is Due. 

      Taken as a whole, Fusion’s procedural due process claim is belied by the following Q & 

A from its own Answers to the Defendants’ First Set of Interrogatories, as follows: 

Interrogatory Number 1:  Please state with specificity any and all communications you or 
anyone acting on your behalf had with any former or current elected or appointed official, 
representative or employee of the Town of Andover or the Andover School Committee 
which relate to or support your efforts to open a private school in the Town of Andover 
[sic]. 
 

            Answer to Interrogatory 1. 
Numerous such communications occurred from 2018 through 2021, likely numbering into 
the thousands, including in-person meetings, telephone calls, emails, text messages and 
Zoom conferences. Many, if not most of these communications, are contained in the 
documents and ESI defendants have already produced to Fusion in this litigation and in the 
documents which Fusion has/will produce to Defendants. From these documents, one can 
reasonably ascertain the requested information including the person(s) with whom Fusion 
had the communication, where and when the communication took place, whether there are 
any recorded notes of the communication, and the substance of the communication. To the 
best of Fusion's knowledge at this time, the persons with whom it had such communications 
include the Andover School Committee members during the 2018-2021 period, Sheldon 
Berman, Sandra Trach, Dee Delorenzo, Alison Phelan, Rita Casper, Sarah Stetson, Glen 
Ota, Tom Carbone, Annie Gilbert, the principal(s) and assistant principal(s) of the high 
school during the relevant time periods, the town manager(s) and assistant town manager(s) 
during the relevant time period, possibly some department heads and Catherine Lyons. 
Fusion did not record any communications. Any notes taken in respect of such 
communications will or have already been produced. In addition, please refer to the answer 
to Interrogatory 7. 
 

      It simply defies credulity for Fusion Learning to argue that its procedural due process 

rights were denied where, in addition to the formal Andover School Committee (“ASC”) 

meetings discussed below, Fusion had communications with Andover School officials “likely 

numbering into the thousands.”   Still, for purposes of verisimilitude, the ASC will address 

Fusion’s concerns with respect to its first and second applications to open a private school. 

      The defendants start with Fusion’s first application to operate a private school, which was 

reviewed by the Andover School Committee in the Spring, 2019.  Om March 18, 2019, Asst. 

Supt. Sandra Trach gave a presentation to the ASC with respect to her detailed review of 
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Fusion’s application.  See Exhibit A annexed hereto.    A few days later, Fusion made its own 

presentation in full to the ASC. Second Amended Complaint, ¶ 65.   Fusion presented its 

application to the ASC on March 21, 2019.4   The March 21st Minutes make pellucid that Fusion 

was given ample opportunity to make its case to the Andover School Committee.  The ASC 

pauses briefly to address what Fusion alleges are multiple violations of the Open Meeting Law 

and various other claims.  In relevant part, Mass. Gen. Laws ch. 30A, § 20 a/k/a Open Meeting 

Law, provides that, “[e]xcept as provided in section 21, all meetings of a public body shall be 

open to the public.”  Mass. Gen. Laws ch. 30A, §20(a).  That is it.  Contrary to Fusion’s 

allegations, meetings of public bodies are not iterative and never-ending.  Like anyone else who 

comes before the ASC, Fusion submitted its first application and supporting materials to the 

ASC; Fusion then presented its overall educational approach and programs to the ASC; and, 

thereafter, it was left to the ASC to engage in “deliberations” as defined in the Open Meetings 

Law.  Id., § 18.5,6   This process fits comfortably within Supreme Court precedent.  See Heffron 

 
4   The Andover School Committee Minutes (March 21, 2019) are annexed hereto as Exhibit B.  
As these ASC meetings are referenced in the Second Amended Complaint, the Court can 
consider them without converting Fusion’s Motion for Leave to file a Second Amended 
Complaint to a motion for summary judgment.  See, e.g., Watterson v. Page, 987 F.2d 1, 3 (1st 
Cir. 1993).    Indeed, these ASC Minutes are the very items (which were not before the Court at 
the time), that the Court alluded to in its Memorandum And Order On Motion To Dismiss, p. 13. 
 
5    By way of example only, Fusion claims that the ASC violated the Open Meetings Law when 
Supt. Berman sent and three members of the ASC allegedly discussed “two media articles of 
doubtful quality that painted Fusion Academy in a negative light.”  Proposed Second Amended 
Complaint, ¶ 68; however, provided no conclusions were reached, the sharing of information 
among public officials does not constitute a “deliberation” as defined in the Open Meeting Law.  
On the contrary, it is specifically allowed.  Mass. Gen. Laws ch. 30A, § 18.   
 
6    While Fusion Learning is not challenging the three minute time limit accorded everyone 
during the public speak portion of the ASC meetings, these time limitations are constitutionally 
sound.  See, e.g., Shero v. City of Grove, 510 F. 3d 1196, 1203 (10th Cir. 2007)(finding that 
three-minute time limit to speak at public comment portion of city council meeting did not 
constitute a prior restraint in violation of the First Amendment). 
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v. Int’l Soc’y. for Krishna Consciousness, 452 U.S. 640, 647 (1981)(“The First Amendment does 

not guarantee [persons] the right to communicate [their] views at all times and places and in any 

manner that may be desired.”).   Fusion alleges that the ASC Chair, Shannon Scully, did not 

provide Fusion with a copy of Supt. Berman’s “memo” in which he (Berman) stated that he 

supports the recommendation of Asst. Supt. Trach not to approve Fusion’s first application: nor 

was Supt. Berman required to do so.   On April 8, 2019, Trach emailed Fusion Academy that the 

ASC would vote  on its application at the April 11, 2019 meeting.  Several Fusion officials 

including its Vice President, New School Operations, Mike Vander, speak at length at the April 

11th meeting.7  At the conclusion thereof, the ASC voted (5-0) not to approve Fusion’s 

application to open a private school in Town. 

     Turning briefly to Fusion’s second application reviewed by the ASC, Fusion alleges that 

at the time of the ASC’s denial on April 11, 2019 and during subsequent conversations, 

members of the ASC told Fusion Academy that “if it addressed Asst. Supt. Trach’s criticisms of 

the first application . . . there would not be any reason to disapprove a second application.”  

Proposed Second Amended Complaint, ¶ 118.   On May 14, 2020, Fusion Academy resubmitted 

its application to open a private school.   On March 16, 2021, the ASC publicly posted for its 

March 18th meeting that Fusion Academy’s application was listed a discussion item.  Like 

anyone else with a matter before the ASC, Fusion was allowed to address the ASC during the 

public segment portion of the ASC meeting on March 18, 2021.  At the ASC meeting, Asst. Sut. 

Trach provided a verbal report on her review of Fusion’s second application.   Fusion Learning 

complains that the ASC Chair refused to permit Fusion representatives to respond to the 

comments of other ASC members and the “testimony” of Asst. Supt. 

 
7    The Minutes of the ASC meeting (April 11, 2019) are annexed hereto as Exhibit C. 
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Trach.  Id., ¶ 133.  As explained above, the level of participation that Fusion Learning seems to 

think it was entitled to is well beyond what is required under the Open Meetings Law, ch. 30A, 

§20(a).   In any event, the ASC’s vote on Fusion Learning’s second application was put over 

until March 25, 2021.  Again, like anyone else, Fusion Learning was “restricted” to addressing 

the 2021 Recommendation of Asst. Supt. Trach to the public comment portion of the meeting.  

Id., ¶ 142.  This portends no due process violation.  See, e.g., Minnesota State Bd. for Cmty. Coll. 

v. Knight, 465 U.S. 271, 284 (1984)(citing Bi-Metallic Investment Co. v. State Board of 

Equalization, 239 U.S. 441, 445 (1915)(Holmes, J.)(rejecting right under the Due Process Clause 

of large group of taxpayers to challenge city-wide tax assessment).   Fusion concedes that, 

although on short notice, the ASC received its responsive letter to Asst. Supt. Trach’s  2021 

Recommendation prior to the start of the March 25th meeting.  Fusion again faults the ASC Chair 

for not reading Fusion’s responsive letter during the meeting and not posting it for public view: 

she is not required to do either.  In any event, following a lengthy discussion among members of 

the ASC, the ASC voted (4-1) not to approve Fusion’s second application.  See Exhibit D 

annexed hereto.  In sum, Fusion Learning maintains that, “[t]he conduct of the hearing deprived 

Fusion Academy of its right to be heard.”  Id., 145.  The ASC Minutes and Fusion’s own 

Answers to Interrogatories demonstrate just the opposite.  Fusion Learning’s efforts to revive its 

procedural due process claim fall short and, accordingly, the Court should deny this portion of its 

Motion for Leave to File a Second Amended Complaint.8 

 
8    It is worth noting that Fusion Learning has a right to file an OML complaint with the MA. 
Office of the Attorney General.  See Mass. Gen. Laws ch. 30A, § 23.  Among other things, the 
OAG can nullify in whole or in part action taken by the ASC.   Id., § 23(c)(3).  The defendants 
do not know if Fusion Learning has availed itself of this statutory remedy, but will endeavor to 
find out during discovery.  In any event, this provides Fusion with a post-deprivation remedy 
sufficient to cure any procedural due process claim. 

Case 1:21-cv-11059-PBS   Document 52   Filed 01/11/23   Page 9 of 10



10 
 

                                                 CONCLUSION 

Wherefore, the defendants respectfully submit that plaintiff’s Motion for Leave to file a 

Second Amended Complaint should be denied together with such additional relief as the Court 

deems just and proper. 

 
                                                            Respectfully submitted, 

The Defendants, 

TOWN OF ANDOVER,  
ANDOVER SCHOOL COMMITTEE 
By their Attorneys, 

 
     PIERCE DAVIS & PERRITANO LLP 

 
     /s/ Adam Simms 

______________________________________ 
     John J. Davis, BBO #115890 
     Adam Simms, BBO # 632617 

10 Post Office Square, Suite 1100N 
Boston, MA 02109 
(617) 350-0950 
asimms@piercedavis.com  
 

Dated :  January 11, 2023 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that the foregoing, filed through the Electronic Case Filing System, will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing and that a paper 
copy shall be served upon those indicated as non-registered participants on January 11, 2023.  

 
 
      /s/ Adam Simms 
      _______________________________ 
      Adam Simms, Esq. 
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